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IMPUTED NEGLIGENCE 


Two recent cases in Wisconsin have dealt with the doctrine of 
imputed negligence, and one of them has shown, in a negative way 
at least, the ground upon which that doctrine does not rest. The 
first case’ was an action by a four-year-old child for personal inju- 
ries, due to defendant’s negligence, while riding in a vehicle with his 
mother. It was held that the negligence of the mother in driving the 
vehicle was not to be imputed to the infant plaintiff. The second 
case? was an action by a third party against the defendant, who was 
riding as an invited person in a private vehicle, for injury negligently 
caused by the driver. The defendant was free from personal negli- 
gence, had no control over the situation and was not engaged in any 
joint enterprise with the driver in the management of the vehicle. 
It was held that the negligence of the driver was not to be imputed 
to the occupant of the vehicle so as to render him liable to the third 
person. The court, moreover, expressly repudiated Prideaux v. Min- 
eral Point® and the long line of cases based thereon, holding that the 
negligence of the driver of a private vehicle is not to be imputed to 
the occupant so as to bar an action by the occupant, injured by the 
concurring negligence of the driver and a third party, against such 
third party. 

These decisions justify a consideration of the meaning of imputed 
negligence and a discussion of the situations in which the doctrine of 
imputation is commonly regarded as involved. 

Imputed conduct is a fiction—a convenient way of expressing a 
result desired, on some ground of expediency or policy, to be reached. 
Normally, in law, one is answerable only for his own acts and omis- 
sions or suffers disability by reason only of his own acts and omis- 





1Gulessarian v. Madison Railways Co.,....Wis.,....179 N. W. 573 (1920). 
*Reiter v. Grober,....Wis.,....181 N. W. 739 (1921). 
°43 Wis. 513 (1878). 
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sions. To render one liable or to disable one because of the acts or 
omissions of another is apparently anomolous and does violence to 
the normal conception. Yet every one knows that there are situa- 
tions in the law where his liabilities and disabilities grow, not out of 
his own conduct or omissions, but out of the conduct or omissions of 
another. To state the rule directly and without resort to fiction: X is 
answerable or disabled because of his own acts or omissions or 
because of the acts or omissions of Y, with respect to whom he bears 
a certain relation. The latter half of the rule, however, is often dis- 
guised in the fiction of imputed conduct: the acts or omissions of Y 
are imputed to X and in legal contemplation become X’s acts or 
omissions.* Agency is a familiar and conspicuous branch of the law 
where the liability of the principal for the acts of his agent may be 
and often is expressed in terms of the fiction of imputed conduct. 
The principal and the agent are “fained to be all one person.”® 
Within the scope of the authority the principal and the agent are for 
many purposes, where the rights of third parties are concerned, 
identified,—are deemed in law to be one person, so that the acts 
of the agent are imputed to the principal and become in law his acts. 
The imputation, however, is not the cause of liability; it is, rather, 
the effect which when brought about results in liability. The cause 
or reason of making the imputation, so far as agency is concerned, is 
found in the fact of control, actual or potential, by the principal over 
the agent or over the transaction in the course of which the act is 
done. If the principal commands or authorized the act, or the trans- 
action, business or enterprise for the accomplishment of which the 
act is done, then the act is imputed to him. What one does by the 
hand of another, he will be deemed, in law, to have done himself. 
There are, however, situations other than agency, where the fiction 
of imputation is used to explain results which it is desired to reach. 
Certain disabilities grow out of the relationship of husband and 
wife, parent and child, bailor and bailee. These disabilities are 
often expressed in terms of imputation. The husband’s conduct is 
said to be imputed to the wife, or the reverse; the parent’s conduct 
is imputed to the child, or the reverse. The imputation thus made 
produces a result which for certain reasons of expediency or policy 
is desired. The child of tender years seeks to recover damages for 
personal injury. The damages when recovered, however, will in 
reality go to a negligent parent, an undesirable result. To avoid this, 





‘Terry, ANGLO-AMERICAN Law, p. 70; THompson, Nee. (1st ed.) p. 884, note. 
*West’s SyMBOLEOGRAPHY, part 1, sec. 3. 
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some courts impute the negligence of the parent to the child and thus 
prevent a recovery. A wife is seeking damages for an injury to her 
caused by the negligence of her husband and a third party. The 
damages when recovered would at a certain stage of the law’s devel- 
opment go to the negligent husband. To prevent such a result the 
negligence of the husband is by some courts imputed to the wife and 
thus the action is barred. The husband and wife join in an action 
against a third party for an injury to her, which her own negligence 
has in part caused. It is undesirable that the husband, to whom the 
law at a certain stage of the development gave the recovery, should 
derive damages through an unmeritorious source. Hence the negli- 
gence of the wife is to be imputed to husband, thus barring the action. 
The important consideration in all these cases is not the fact of 
imputation, but the reason or policy upon which it is made. 

The use of the fiction of imputation, without perceiving clearly the 
policy back of it, has produced confusion. Imputed conduct, being 
so often used to explain the law of agency, has led some courts to 
explain their decisions in terms of agency. For example, the New 
York court in explaining its holding, that the negligence of the par- 
ent is imputed to his child of tender years, said: “The infant is 
non sui juris. He belongs to another to whom discretion in the care 
of his person is exclusively confided. That person is keeper or 
agent for this purpose; in respect to third persons his act must be 
deemed that of the infant; his negligence the infant’s negligence.’”* 
Likewise, in laying down the rule that the negligence of the driver 
of a private vehicle is imputed to the occupant, the court said: 
“When pater familias drives his wife and child in his own vehicle, 
he is surely their agent in driving them, to charge them with his neg- 
ligence. It is difficult to perceive on what principle he is less the 
agent of one who accepts his or their invitation to ride with them. 
There is a personal trust in such cases which implies an agency.”” 

It is obvious, however, that there is in most cases no actual agency 
in these relationships and the result thus attained; while nominally 
resting on agency, is in reality based upon some other ground. As, 
for example, in Prideaux v. Mineral Point, supra: “One voluntarily 
in a private conveyance voluntarily trusts his personal safety in the 
conveyance to the person in control of it. Voluntary entrance into a 
private conveyance adopts the conveyance for the time being as his 
own, and assumes the risk of the skill and care of the person guid- 
ing it.” 

‘Hartfield v. Roper, 21 Wend. 615. 
*Prideauz v. Mineral Point, 43 Wis. 518, 528 (1878). 
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If it be true that the conduct of the parent is imputed to the child, 
or the conduct of the husband to the wife, or the conduct of the 
driver to the occupant, because of agency, then the child, wife and 
occupant, being principals would be liable to third parties for inju- 
ries sustained by them by the acts of the agent. That the imputation 
does not grow out of agency is clearly shown in the second of the 
recent Wisconsin cases above referred to. There the court held 
that a third party could not hold the occupant of the vehicle as prin- 
cipal of the negligent driver, thus indicating that the ground of im- 
puting the conduct of the driver to the occupant was not agency 
and that the explanation of the Prideaux v. Mineral Point case in 
the language of agency was but a convenient way of describing a 
jresult reached upon some other ground, namely, assumption of risk. 
In this connection it is worth noting that the doctrine of assump- 
tion of risk is often described in terms of imputation. Where one 
assumes the risk of injury from the conduct of another in a given 
situation, he is said to be identified with that other so that the acts 
of the other become the acts of the person assuming. 

Having denied the existence of an agency between the driver and 
occupant of a private vehicle, merely because of that relationship, 
the court went further in Reiter v. Grober, supra, and denied that in 
this relationship there is any assumption of risk by the occupant of 
the driver’s negligence, and hence there is no basis for imputing to 
the occupant such negligence. While such a result was not called 
for by the precise facts of the case, still it may be taken as settled 
that hereafter in Wisconsin the previously existing doctrine of im- 
puted negligence between driver and occupant of a private vehicle 
will no longer be recognized. 

Likewise, the court in Gulessarian v. Madison Railways Co. has 
definitely settled that as between a child of tender years and a par- 
ent there is no imputation of the conduct of the latter to the former. 

The elimination of the doctrine of imputed negligence in the two 
situations involved in the Reiter and Gulessarian cases, makes it 
desirable to set forth the various situations in which this doctrine 
has been considered, often erroneously, to be material. In seeking 
to give effect to certain principles of policy or expediency, courts 
have been prone to make use of the fiction of imputed conduct, with- 
out always perceiving the principle upon which the imputation 
was made. For convenience of treatment these situations are 
stated catagorically and numbered. 
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1. A person in a private vehicle by invitation of the driver is injured 
by the concurring negligence of the driver and a third party. In an action 
against the third party, the occupant himself being free from negligence, 
is the negligence of the driver to be imputed to the occupant so as to bar 
his action? 

Reiter v. Grober, supra, answers this question in the negative. 


2. If in No. 1 the occupant dies instantly as a result of the injury, is the 
action under Section 4255, Wisconsin Statutes, for wrongful death, barred 
by imputing to the deceased the negligence of the driver, the beneficiary 
of the action being himself free from negligence? 

On the authority of Reiter v. Grober, supra, No. 


3. If in No. 2 the death is preceded by a period of conscious suffering, is 
the action under Section 4253, Wisconsin Statutes, (survival statute) 
barred by imputing to the deceased the negligence of the driver, the bene- 
ficiary of the action being himself free from negligence? 

The answer should be the same as in No. 2. 


4. Child of tender years is injured by the concurrent negligence of his 
parent or custodian and a third party. In an action against the third 
party, is the negligence of the parent or custodian to be imputed to the 
child so as to bar his action? 

On the authority of Gulessarian v. Madison Railways Co., supra, No. 


5. Child in No. 4 dies instantly as a result of the injury. Is the action 
under Section 4255, Wisconsin Statutes, barred by the imputed contributory 
negligence of the parent or custodian? 

On the authority of Gulessarian v. Madison Railways Co., supra, the 
answer should be, “No,” but as the negligent parent is usually the bene- 
ficiary in such an action, the case may become one under No. 16 below. 


6. Child in No. 4 dies from the injury after a period of conscious suffer- 
ing. Is the action under Section 4253, Wisconsin Statutes, barred by the 
imputed contributory negligence of the parent or custodian? 

The same answer should be made as in No. 5, but as the negligent 
parent will usually inherit the damages recovered the case may become 
one under No. 16 below. 

In both 5 and 6, if the action fails, the failure should not be due to 
negligence imputed to the deceased but to considerations discussed in No. 
16 below. There is, however, much loose language in the cases, and clear 
discrimination is lacking. 


7. Wife, herself free from negligence, is injured by the concurring 
negligence of her husband and a third party. In an action against the 
third party, is the negligence of the husband imputed to the wife so as to 
bar her action? 

The great weight of authority elsewhere holds that such negligence 
is not imputed. In Wisconsin, while not explicitly decided, the question 
would probably be answered in the negative. If the wife was riding 
in a vehicle driven by her husband, Reiter v. Grober, supra, is authority 
to the effect that his negligence is not imputed to her by reason of 
the driver-occupant relationship. 
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8. Wife, as in No. 7, dies instantly as a result of the injury. Is the 
action under Section 4255, Wisconsin Statutes, barred because of the 
husband’s imputed negligence? 

By the weight of authority in other jurisdictions, No. As the hus- 
band, however, will often be the beneficiary in the action this case 
also may become one under No. 16. 

9. Wife, as in No. 7, dies from the injury after a period of conscious 
suffering. Is the action under Section 4253, Wisconsin Statutes, barred 
by the husband’s imputed negligence? 

The answer should be the same as in No. 8. In both 8 and 9, if the 
action fails, the failure should not be due to the negligence imputed to 
the deceased, but to other considerations. Here also the cases do not 
clearly disclose the ground of failure. 

10. Child is injured by the concurring negligence of himself and a third 
party. In an action by the parent, himself free from negligence, against 
the third party for loss of services, is the negligence of the child imputed 
to the parent so as to bar his action? 

It is commonly said that it is, although the authority is meagre. 
The question is probably not decided in Wisconsin. 

11. Child as in No. 10 dies instantly as a result of the injury. Can the 
parent or beneficiary maintain an action under Section 4255, Wisconsin 
Statutes? 

In as much as the deceased could not have maintained an action had 
he lived, none can be maintained by the parent or beneficiary. This, 
however, is because of the express limitation contained in the statute and 
not because of any imputation of negligence. 

12. Child as in No. 10 dies from injury after a period of conscious suf- 
fering. Can an action be maintained under Section 4253, Wisconsin 
Statutes? 

The action being the child’s own action which survives is barred by 
the child’s negligence. There is no imputation of the child’s negligence. 
In 11 and 12 it is assumed that the beneficiary of the actions is free 
from negligence. 

13. Wife is injured by the concurring negligence of herself and a third 
party. In an action by the husband, himself free from negligence, against 
the third party for loss of services, is the wife’s contributory negligence 
imputed to the husband so as to bar his action? 

Some authority elsewhere holding that the negligence is imputed. 
In Wisconsin, the husband would probably be barred, but the question 
is not definitely settled. 

14. The wife in No. 13 dies instantly as the result of the injury. Can the 
husband or beneficiary maintain an action under Section 4255, Wisconsin 
Statutes? ‘ 

Same answer as in No. 11. 

15. Wife in No. 13 dies from the injury after a period of conscious suf- 
fering. Can an action be maintained under Section 4253? 

Same answer as in No. 12. 
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16. In an action under Section 4253 is the contributory negligence of the 
heir, or in an action under Sections 4255, 4256, is the contributory negli- 
gence of the beneficiary a bar? 

Authorities are conflicting. The question is probably undecided in 

Wisconsin. 


Before discussing the above situations, the provisions of the Wis-* 
consin Statutes governing the survival of actions and the action for 
wrongful death should be examined.* These sections received ex- 
tended consideration in Brown v.C.& N.W.R.Co.® This was an 
action by Brown, Administrator, for damages for personal injuries 
to one Zillmer. The deceased died from the injury, after a period 
of conscious suffering. As he left no relatives falling within the 
description of Section 4256, as it then stood, the question was 
whether his brother and sister could maintain an action under Sec- 
tion 4253. The court held that the liability created by Section 4255 
is for the benefit of certain relatives of the deceased mentioned in 
Section 4256, and in default of such relatives there is no liability. 
Under Section 4253 actions for injuries to the person survive, 
though death ensue from the injury. This right of action which 
survives is separate and distinct from the loss to surviving relatives 
under Section 4255. Therefore, although the deceased, in the prin- 
cipal case, left no relatives meeting the description in Section 4256, 
still as deceased had an action of his own which survived his death, 
this action could be prosecuted for the benefit of his estate. 


It was contended that Sections 4253, 4255, and 4256 should be 
construed together so as to limit actions that survived under Section 
4253 to cases where death does not ensue from the injury. The con- 
clusion reached by the court, however, recognizes that two distinct 
actions exist where death results preceded by a period of conscious 
suffering between the time of the injury and the death. In support 
of its conclusion the court relies upon Lehmann v. Farwell, 95 Wis. 
185 (1897). Later cases abundantly confirm the decision in the 





®Wis. Stats. Section 4253: “In addition to the actions which survive at 
common law, the following shall also survive: actions for....assault and 
battery, false imprisonment, or other damage to the person”.... 

Wis. Stats. Section 4255: “Whenever the death of any person shall be 
caused by a wrongful act, neglect or default, and the act, neglect or default 
is such as would, if death had not ensued, have entitled the party injured 
to maintain an action and recover damages in respect thereof, then and in 
every such case the person who, or the corporation which, would have 
been liable, if death had not ensued, shall be liable to an action for damages 
notwithstanding the death of the person injured”.... 


°102 Wis. 137 (1899). 
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Brown case.'® “Where there is any substantial period of suffering 
between the injury and the death, both causes of action may coexist 
and be joined in the same complaint. But where the death is instan- 
taneous, or practically so, there is no cause of action in favor of the 
estate or a beneficiary.”!1 The amount recovered under Sections 
4255 and 4256 belongs to the persons named therein and is not a 
part of the estate of the deceased.’* A “few minutes” constitutes a 
substantial period of suffering.’* As to the measure of damages in 
the two actions and the evidence material in proving such damages, 
see the cases in the note." 


In addition to these two actions under the statute, there is, where 
the deceased is a wife or minor child, a third cause of action, at 
common law, by the husband or the parent for loss of services. 
While there is no holding to this effect in Wisconsin, it is the view 
elsewhere concerning survival and death statutes that they do not 
abrogate the common law rights of the husband or the parent.** In 
as much as the recovery in the common law action is limited to the 
value of the services’® between the time of the injury and the death’’ 
the remedy of the parent or husband is, as a practical matter, usu- 
ally sought under the statutory actions, where the full value of the 
services, in case of injury to a minor child, from the injury to ma- 
jority may be recovered.*® 





“Staeffer v. Menasha W. W. Co., 111 Wis. 483 (1901); Robertson v. Ry. 
Co., 122 Wis. 66 (1904); Lounsbury v. Davis, 124 Wis. 432, 439 (1905); 
Quinn v. R. Co., 141 Wis. 497 (1910); Johnson v. Hau Claire, 149 Wis. 194 
(1912). 

“Moyer v. Oshkosh, 151 Wis. 586 (1913); Andrzejewski v. N. W. Fuel Co., 
158 Wis. 170 (1914). 

"Nemecek v. Filer and Stowell Co., 126 Wis. 71 (1905). 

“Klann v. Minn, 161 Wis. 517 (1915). 

“Potter v. Ry Co., 21 Wis. 377; Ewen v. Chicago € Northwestern Ry. Co., 
38 Wis. 613; Tuteur, Adm. v. Ry. Co., 77 Wis. 505; Thompson v. Johnston 
Bros. Co., 86 Wis. 576; Leque v. Madison Gas ¢ Electric Co., 183 Wis. 547; 
Secard v. Rhinelander Lighting Co., 147 Wis. 614; Lomoe v. Superior, etc., 
Co., 147 Wis. 5; Andrzejewski v. N. W. Fuel Co., 158 Wis. 170; Engel v. 
T. L. Smith, 164 Wis. 515; Sullivan v. Minn. etc. Ry., 167 Wis. 518. 

“Davis v. St. Louis, etc., R. Co., 58 Ark. 117, 7 L. R. A. 283; 17 Corpus 
Juris 1184, note 11. For a full discussion see 37 Am. Law. Reg. 385, 513. 

In some states medical attention and burial expenses may be included. 
17 C. J. 1184, notes 12 and 13. 

"Natchez etc. R. Co. v. Cook, 63 Miss. 38. But see King v. So. R. Co., 
126 Ga. 794, where the right of the father to recover extended to the value 
of the services from injury until the majority of the child. 

*Note 14, supra, on Damages. 
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Taking up the situations above mentioned, Nos. 1 and 4 require 
no extended consideration. In each case the plaintiff-occupant or 
plaintiff-child is suing in his own right for his personal injuries. 
Being himself free from negligence, he is not barred by the negli- 
gence of someone else. Reiter v. Grober, supra, may be regarded as 
settling that the plaintiff-occupant’s action cannot be affected by the 
driver’s negligence. Likewise, Gulessarian v. Madison Railways 
Co., supra, makes it clear that the child’s own action is not lost by 
reason of the parent’s negligence. 

Wisconsin thus falls in line with the great weight of authority 
elsewhere. Much, however, can be said for imputing the negligence 
of the parent, as a matter of sound policy. The doctrine of imputing 
the negligence of the parent to the child was limited to children of 
tender years; that is, to children under seven, and usually much 
younger. In case of such children the damages recovered, while 
belonging technically to the child’s separate estate will, as a prac- 
tical matter, go to the parent and thus there will accrue a substantial 
benefit to a party whose negligence helped cause the damage. 

It should be noticed, however, that if the driver of the vehicle be 
the husband and the occupant be his wife, a question arises whether 
a basis of imputing his conduct to her is not found in the marital 
relation. As will be pointed out presently, there is some authority 
in other jurisdictions for making such imputation, and the question 
is not finally decided in Wisconsin. Reiter v. Grober went no fur- 
ther than denying imputation as between driver and occupant. 


Situations Nos. 2, 3, 5, and 6 involve the same principles and may 
be considered together. In the Gulessarian case, for example, if the 
child had been instantly killed as a result of the accident, an action 
could have been brought by the parents under Section 4255. Would 
the parent’s negligence bar the action? Such negligence may be 
viewed in two ways: First, as negligence imputed to the child, and 
thus disabling the child’s action had the child survived. Since under 
Section 4255 the action can be maintained only where the deceased, 
had he not died, could have maintained an action, the action can be 
destroyed by imputing negligence to the deceased. Second, as neg- 
ligence of the parent sufficient without any imputation to bar the 
action. Since the parent is often the sole beneficiary of the recovery 
under Section 4255, that might well be a sufficient ground of itself 
for denying the action regardless of the doctrine of imputed negli- 
gence. There is in the cases often a failure to distinguish in what 
way the negligence of the parent is being viewed. In a jurisdiction 
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where the negligence of the parent is imputed to the child that impu- 
tation when made constitutes a sufficient ground for defeating the 
action by the negligent parent for the wrongful death of the child. 
Where, however, such negligence is not imputed, as is the rule in 
Wisconsin since the Gulessarian case, the action under Section 4255, 
where a negligent parent is suing for wrongful death of his child, 
must be barred, if at all, upon some other basis than imputed negli- 
gence. How far the negligence of the beneficiary under Section 
4255 will defeat the action will be considered under situation No. 16. 

What has just been said with regard to an action under Section 
4255 applies in large part, although not entirely, to an action under 
Section 4253. This action is the survived action of the deceased. 
What will disable him in maintaining it will disable his adminis- 
trator. By imputing to the deceased the negligence of the parent, 
the action will fail. Here, also, however, the negligent parent will 
often be the only heir of the deceased child and will succeed to the 
damages recovered for the child’s estate. The court might well say, 
on grounds of sound policy, that a parent cannot inherit from a 
child whose death was due in part to the negligence of such parent. 
The situation should be considered under No. 16, and should not be 
confused with a case of imputed negligence. Now that there is in 
Wisconsin no imputation of negligence from parent to child and 
from driver to occupant of a private vehicle, the question of what 
negligence will bar actions under Section 4253 and Section 4255 must 
be answered independently of the doctrine of imputation. 


That it is of practical importance to distinguish the ground upon 
which actions under Sections 4253 and 4255 may be barred becomes 
apparent when there are several beneficiaries under Section 4256 or 
several heirs interested in the recovery on behalf of the estate under 
Section 4253. Some, but not all, the beneficiaries may be negligent. 
If such negligence is imputed the entire action fails and the non-neg- 
ligent, as well as the negligent, beneficiaries get nothing. Whereas 
if the negligence is not imputed the action will succeed, but the neg- 
ligent beneficiaries might well be excluded by reason of their negli- 
gence, from participating in the recovery. This result has actually 
been reached in some of the cases, as will appear in the discussion of 
situation No. 16. 

Coming to situation No. 7, should the wife in her action for her 
injuries, caused by the concurring negligence of a third party and of 
her husband, have the latter’s negligence imputed to her so as to 
bar her action? Under the doctrine of Prideaux v. Mineral Point, 
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supra, imputing the negligence of the driver of a vehicle to the occu- 
pant, a wife riding in a vehicle driven by her husband would have 
his negligence imputed to her because of the driver-occupant rela- 
tionship. In none of the Wisconsin cases, however, laying down 
this doctrine, were both the driver-guest relationship and the marital 
relationship present. Now that the doctrine of imputed negligence 
is overruled with respect to the driver-occupant relationship by 
Reiter v. Grober, supra, the imputation, if it is made at all, must be 
upon the basis of marital relationship. The very great weight of 
authority elsewhere is to the effect that the husband’s negligence is 
not imputed to the wife.*® In Wisconsin the question has not been 





"Galveston, Harrisburg, etc., Ry. v. Kutac, 76 Texas 473 (1890); Louwis- 
ville, New Albany, etc., Ry. v. Creek, 130 Ind. 139 (1891); Chicago, St. 
Louis, etc. Ry. Co. v. Spilker, 134 Ind. 380 (1892); Lake Shore & Michigan 
Southern Ry. Co. v. McIntosh, 140 Ind. 261 (1894); Indianapolis Street Ry. 
Co. v. Johnson, 163 Ind. 518 (1904); Chicago & E. R. Co. v. Biddinger, 109 
N. E. 953 (Ind.) (1915); Finley v. Chicago, Milwaukee ¢ St. Paul Ry. Co., 
71 Minn. 471 (1898); Lammers v. Great Northern etc. Ry. Co., 82 Minn. 
120 (1901); Teal v. St. Paul City Ry. Co., 96 Minn. 379 (1905); Ploetz v. 
Holt, 124 Minn. 169 (1913); Kokesh v. Price, 136 Minn. 304 (1917); Munger 
v. City of Sedalia, 66 Mo. App. 629 (1896); Johnson v. Springfield Traction 
Co., 176 Mo. App. 174 (1913); Ziegler v. United Rys. Co. of St. Louis, 
220 S. W. 1016 (Mo. App.) (1920); Moon v. St. Louis Transit Co., 237 Mo. 
425 (1911); Reading Township v. Telfer, 57 Kan. 798 (1897); Williams v. 
Withington, 88 Kan. 809 (1913); Denton v. Mo., Kan. & Texas Ry. Co., 90 
Kan. 51 (1913); Denton v. Mo., Kan. & Texas Ry. Co., 97 Kan. 498 (1916); 
Bohlen v. Chicago City Ry. Co., 141 Ill. App. 261 (1908); Gaffney v. City 
of Dixon, 157 Ill. App. 589 (1910); Platz v. City of Cohoes, 24 Hun. 101 
(1881); Lewin v. Lehigh Val. Ry. Co., 58 N. Y. S. 113 (1899); Ward v. 
Clark, 179 N. Y. S. 466 (1919); Louisville Ry. Co. v. McCarthy, 129 Ky. 814 
(1908); Livingston & Co. v. Philley, 155 Ky. 224 (1913); City of Louisville 
v. Zoeller, 155 Ky. 192 (1913); Southern Ry. Co. v. King, 128 Ga. 383 
(1907); Senft v. Western Maryland Ry. Co., 246 Pa. St. 446 (1914); Denis 
v. Street Ry., 104 Me. 39 (1908); Knozville Ry. & Light Co., v. Vangilder, 
132 Tenn. 487 (1915); Cobb v. Cumberland County Power & Light Co., 104 
Atl. 844 (1918) (Me.); Virginia Ry. & Power Co. v. Gorsuch, 91 S. E. 632 
(1917) (Va.); Sheffield v. Central Union Tel. Co., 36 Fed. 164 (1888); 
Shaw v. Craft, 37 Fed. 317 (1888); Horandt v. Central Ry., 78 N. J. Law 
190 (1909); Stevens v. Luther, 180 N. W. 87 (1920) (Neb.); Fisher v. 
Elliston, 174 Ia. 364 (1916). 

The court in Louisville Ry. v. McCarthy, supra, in holding that the negli- 
gence of the husband is not to be imputed to the wife, said: “The doctrine 
of imputing the neglect of the husband to the wife did not arise at com- 
mon law by reason of the fact of the husband’s interest in his wife’s 
estate, and of the further fact that the wife was not allowed to sue 
without joining her husband as party plaintiff. Such was the rule in 
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explicitly decided. The statutory modifications in this state concern- 
ing the personal and property rights of married women make it rea- 
sonably clear that the husband’s negligence will not be imputed to 
the wife. 


Prior to 1881 a wife could maintain no separate action for per- 
sonal injuries. As the law stood prior to that time, the husband, as 
well as his wife, was a necessary party to an action for personal 
injuries to her. He had control of the action and the damages recov- 
ered belonged to him and were not a part of the wife’s separate 
estate. By Chapter 99, Laws of 1881 (now Section 2345), “Any 
married woman may bring and maintain an action in her own name 
for any injury to her person or character the same as if she were 
sole * * * Any judgment recovered in such action shall be the 
separate property and estate of such married woman. Nothing 
herein contained shall affect the right of the husband to maintain 
a separate action for any such injuries as now provided by law.” 


In Shanahan v. Madison,”° the court held that the effect of the 
statute was “not to give the wife the right to recover in her own 
name what she could previously recover in the name of herself and 
husband, but to give to her, the same as though she were sole, a 
right of action which she never before possessed, and to make the 
judgment recovered therein, which, except for the amendment, 
would have belonged to the husband, her ‘separate property and 
estate.’ The legislature thereby intended to take entirely from the 
husband all right and control of any action for any injury to the per- 
son or character of the wife, and to take entirely from him all right 
to and all interest and property in any judgment recovered in such 
action.” : 


Such being the effect, the joinder in the same action in the name 
of husband and wife of her cause of action for personal injuries and 
the husband’s cause of action for loss of services was held to be 





Kentucky before the passage of the married woman’s act. The mere fact 
that one is the husband or wife of the other should not render him or her 
answerable for the negligence of the other.” 

Contra: Basler v. Sacramento, etc. Co., 158 Cal. 514 (1910), Ann. Cas. 
1912 B 642 and note; McFadden v. Santa Ana, etc. Ry., 87 Cal. 464 (1891) ; 
Basler v. Sacramento, etc. Co., 111 Pac. 530 (Cal.) (1910); Ostheller v. 
Ry. Co., 182 Pac. 630 (Wash.) ; Greenlee v. Ry., 62 Tex. 344 (1884); Carlisle 
v. Sheldon, 38 Vt. 440 (1866); Peck v. Ry. Co., 50 Conn. 379 (1882). 


57 Wisconsin, 276, 280 (1883). 
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improper.** So independent of each other are the two actions that 
a previous recovery by the wife in her own name of damages for 
her own injury is not res adjudicata, and the husband may in a sepa- 
rate action recover for loss of services.** 

The general refusal of courts to impute the negligence of the hus- 
band to the wife when she is suing for her own injury illustrates 
that when the reason for the imputation disappears the imputation 
likewise disappears. There was a time in the history of the law of 
married women when such imputation rested on a sound basis. 
When the wife had no standing in law apart from her husband, 
when he was a necessary party in all actions for the vindication of 
her rights, and when the damages recovered belonged to him there 
was good reason for denying a recovery which would redound to 
the benefit of the negligent husband. Now that the wife has her 
own separate action and the damages recovered belong to her sepa- 
rate estate there is no adequate reason for imputing the husband’s 
negligence to her. 

Situations Nos. 8 and 9 may be disposed of together. If the neg- 
ligence of the husband is not imputed to the wife, an action may be 
maintained on behalf of her estate under Section 4253 and for the 
beneficiaries named under Sections 4255, 4256. The negligence of 
the husband may, however, without imputation to the wife be on 
other grounds an effective bar to either of the above actions. The 
basis for such a bar will be discussed under situation No. 16. It is 
obvious that in a jurisdiction where the negligence of the husband 
is imputed to the wife there are two possible grounds for defeating 
actions and that these two grounds are distinct and each is sufficient 
of itself to effect a bar. 





~The court had previously held that in an action by the husband and 
wife for an assault and battery upon the wife, compensation for loss of 
her time could not be included in the damages and that a joint action 
would be only for the personal injury to the wife. Barnes v. Martin, 15 
Wis.. 263; Kavanaugh v. Janesville, 24 Wis. 618. Thereupon it was pro- 
vided by statute that in any action by husband and wife for injury to her 
all the damages sustained by both could be recovered. Ch. 96, Laws of 
1873. Holmes v. Fond du Lac, 42 Wis. 282; Gibson v. Gibson, 43 Wis. 
23; Meese v. Fond du Lac, 48 Wis. 323. In the latter case it was held that 
where the husband and wife brought an action for injuries to her, but no 
claim was made therein for loss of services, a subsequent action, by the 
husband alone, could be brought for loss of services. 


2Selleck v. Janesville, 104 Wis. 570 (1899). See also McKeague v. Green 
Bay, 106 Wis. 577 (1900). 
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Situation No. 10 raises a question which is probably open in Wis- 
consin and which in other jurisdictions is dealt with in a meagre and 
unsatisfactory manner. Should a parent, himself free from negli- 
gence, be deprived of his action for loss of services of a minor child 
because such child negligently contributed to produce the loss? 

This situation should be distinguished from situations Nos. 11 
and 12. The action in No. 11 is brought under Section 4255 for 
wrongful death. The statute expressly says that the action can be 
maintained only if the deceased, had he survived, could have main- 
tained an action. When he has been negligent and is therefore 
barred from suing there can be no action under the statute. This 
is not because the negligence of the deceased is imputed to the bene- 
ficiary but because by the very terms of the statute no remedy ex- 
ists. Likewise in an action in situation No. 12 under Section 4253. 
Since the action is that of the deceased, and since the deceased would 
have been barred by his own negligence, so those who represent his 
estate are barred, not because of any doctrine of imputed negligence, 
but because of the general common law rule which bars an action 
where the owner of it is contributorily negligent. 

Returning to situation No. 10, there is no decision in Wisconsin 
explicitly holding that the negligence of the child is imputed to the 
parent so as to bar the parent’s action for loss of services. In 
Holdridge v. Mendenhall** which was an action by a father for loss 
of services caused by a non-fatal injury to his boy, a little less than 
seven years old, the upper court in setting aside a nonsuit, assumed, 
without any discussion, that in the new trial the contributory negli- 
gence of the child was a material issue and if proved would bar the 
parent’s action. There is a long line** of Wisconsin cases where the 
action is for wrongful death, either under Section 4253 or 4255, 
where the contributory negligence of the child is considered. It is 





™108 Wis. 1 (1900). 


“Hwen v. C. d N. W. Ry., 38 Wis. 613 (1875); Johnson v. C. € N. W. Ry., 
49 Wis. 529 (1880); Hoppe v. C., M. & St. P. Ry. Co., 61 Wis. 357 (1884); 
Strong v. Stevens Point, 62 Wis. 255 (1885); Parish v. Eden, 62 Wis. 272 
(1885); Dahl v. Milwaukee etc. Co., 62 Wis. 652 (1885); Hooker v. C., M. 
& St. P. R. Co., 76 Wis. 542 (1890); Decker v. McSorley, 111 Wis. 91 (1901); 
Monrean v. Eastern etc. Co., 152 Wis. 618 (1913); Kuchler v. Milwaukee 
etc. Co., 157 Wis. 107 (1914). In the following two cases for wrongful death, 
the contributory negligence of the child was held to be a bar: Achtenhagen 
v. Watertown, 18 Wis. 347 (1864); Potter v. Ry. Co., 21 Wis. 372 (1867). 
This, however, is not because of any doctrine of imputed negligence, but 
because of the express limitation in the statute. 
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difficult to tell in many of them under which section the action is 
brought, although, presumably, under the latter. In such cases the 
negligence of the child bars, not because of any doctrine of imputa- 
tion, but because by the terms of the statute no action can be main- 
tained if the child could maintain none. In these cases, also, the 
negligence of the parent is regarded as a material issue. But ‘as 
already pointed out, such negligence may be material either for the 
purpose of imputing it to the child, or regarding it, as of itself, with- 
out imputation, an adequate bar under the survival or death actions. 
Since the Gulessarian case it has no bearing for the first purpose. 
Its bearing for the second purpose is to be considered under situa- 
tion No. 16. 

Outside of Wisconsin there is some authority holding that the par- 
ent is barred by the child’s contributory negligence.» In none of 
these cases was the question discussed, both counsel and the court 
assuming that contributory negligence in the child was a material 
issue and if present would bar. The nearest statement of any prin- 
ciple on which to base a denial of the parent’s action is found in 
Pratt C. & I. Co. v. Brawley, where the court said, “Whenever the 
plaintiff derives his cause of action from an injury to a third person, 
the contributory negligence of such third person is imputable to him 
so as to charge him with the consequences.” 

This same idea is expressed in Beach on ContrisuTory NEGLI- 
GENCE, Section 132: “And so, in actions of this sort, by a parent, 
will the child’s contributory negligence defeat the claim because when 





*Brawley v. Pratt Coal & Iron Co., 83 Ala. 371 (1887); Wwueppesahl v. 
Conn. Co., 87 Conn. 710 (1913); Raden v. Ry. Co., 78 Ga. 47 (1886); Kerr 
v. Forgue, 54 Ill. 482 (1870); Harney v. R. Co., 28 Ind. 28 (1867); Ken- 
nard v. Burton, 25 Me. 39 (1845); Dietrich v. Ry. Co., 58 Md. 347 (1882); 
Dennis v. Clark, 2 Cush. (Mass.) 347, 354 (1848); Vorrath v. Burke, 63 
N. J. L. 188 (1899); Burke v. R. Co., 49 Barb. 529 (N. Y.) (1867); Gilligan 
v. R. Co., 1 E. D. Smith 453 (1852); Honegsberger v. R. Co., 2 Abb. App. 
Dec. 378 (1864); Fielding v. Ry. Co., 48 Pa. St. 320 (1864). 

The following cases were all actions by the child for his own injuries. 
Contributory negligence of the child would obviously be a bar. But ina 
number of them the court treats the contributory negligence of the par- 
ent as a material issue. This may be explained by saying that prior 
to the Gulessarian case (1920) the question of imputing the parent’s 
negligence to the child was not settled. Whalen v. Ry. Co., 75 Wis. 654 
(1890); Reed v. Madison, 83 Wis. 171 (1892); Lofdahil v. Ry. Co., 88 Wis. 
421 (1894); Carmer v. Ry. Co., 95 Wis. 513 (1897); Ryan v. City Ry. Co., 
108 Wis. 122; Compty v. C. H. Starke etc. Co., 129 Wis. 622 (1906); 
Kashuda v. Adams Ez. Co., 171 Wis. 25, 28 (1920). 
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the plaintiff derives his cause of action from an injury to a third 
person such plaintiff is justly chargeable with the contributory neg- 
ligence of the third person.” 

Other writers on the law of torts have, however, expressed differ- 
ent views: Professor Bigelow formerly considered it “doubtful in 
principle” whether any negligence of the child “would bar an action 
against another by the parent, as a master, for loss of service caused, 
though in part only, by the defendant’s negligence.”** In a subse- 
quent edition he says: “It may be” that the child’s negligence would 
bar the parent’s action.”’ 


“ 


Dr. Bishop says: since the party inflicting the injury 
has in himself no equity to set up the defence of contributory negli- 
gence, and since the plaintiff in the case now supposed was guilty of 
no conscious or criminal wrong, the misfortune of having a negli- 
gent child should not debar him from pursuing his legal claim for 
damages. Still it is sometimes taken for granted, without much con- 
sideration, that a father in these circumstances cannot recover for 
the injury; but probably the question is open for further judicial 
discussion.”** 

It is assumed in those cases denying the parent’s recovery that the 
parent’s action is derived from the child or is dependent upon the 
child’s right. In certain situations this is true, as, for example, 
where the parent sues for instantaneous wrongful death under Sec- 
tion 4255. By the terms of the statute the parent’s right exists only 
if the child had a right. The same is true in an action by a parent 
as administrator under Section 4253. Cases discussing the nature 
of the parent’s action under the wrongful death statute are, however, 
not applicable to the parent’s common law action for loss of serv- 
ices. Courts confuse the two situations.” This confusion is due in 
part to the fact that loss of services may and usually does form a 
substantial element of damages in an action under the wrongful 
death statute for the death of a minor child. It is held, however, 
that, even in case of wrongful death of a minor, the parent’s common 





*Bigelow on Torts, 6th ed., p. 385. 

“Bigelow on Torts, 7th ed., 406. 

Bishop on Non-contract Law, sec. 584. 

*In Regan v. Keighley, etc., Co., 220 Mass. 259 (1915), which was an 
action for loss of services caused by a non-fatal injury to a child, the 
court said that the father’s action was dependent upon the right of the 
child and cited Lundergan v. R. Co., 203 Mass. 460, which was an action 
for wrongful death. But compare the language of the same court in 
the case in note 38 page 210 post. 
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law action for loss of services still exists, certainly where the death 
was preceded by a period of conscious suffering,*° and in Georgia the 
recovery for loss of services is not limited to the value of the serv- 
ices during the interval between the injury and the death.** The 
parent’s action for loss of services does not abate on the death of 
the child, although the child’s own action for personal injuries does 
abate, unless kept alive by statute, as, in Wisconsin, by Section 4253. 
This indicates that the parent’s action has an independent basis and 
continues to exist after the child’s action is gone.*? 


There are other cases which clearly indicate that the parent’s right 
of action for services exists independently of the child and cannot 
be affected by the child’s act. Thus, in Monaghan v. School Dis- 
trict®® the court held that even though the minor enters into a writ- 
ten contract of service in his own name the father may maintain an 
action against the third party in his own name for the wages earned. 
“As a necessary complement to the father’s duty to protect, support, 
and educate his minor child, is his right to use the child’s labor.”** 
That the child cannot by conniving with a third party deprive the 
parent of his right to services is clear. For example, in Tidd v. Skin- 
ner®® the parent recovered, although the inability of the child to 
serve was caused by the use of drugs sold him by the defendant. 
Likewise, the parent is not disabled from recovering for loss of serv- 
ices in seduction cases because the child participated in the wrong. 
All the cases relating to emancipation of the child proceed upon the 
principle that the parent’s right is independent of the child. If the 
parent cannot be deprived of his right by the wilful and intentional 
act of the child, why should he lose the services by the mere negli- 
gence of the child? It may, indeed, be said that third parties who 
intentionally disable the child from rendering services, as in the 





"Natchez R. Co. v. Cook, 63 Miss. 38. See also 17 Corpus Juris p. 1183, 
notes 8-11. 

"King v. So. R. Co., 124 Ga. 794. 

=Sykes v. Lawlor, 49 Cal. 236 (1874); So. Ry. Co. v. Covenia, 100 Ga. 
46, 29 S. E. 219, 40 L. R. A. 253 (1896); Covington Street Ry. v. Packer, 9 
Bush (Ky) 455 (1872); Harris v. Ky. Lumber Oo., 45 S. W. (Ky.) 94 
(1898) ; Callaghan v. Ice Co. 69 N. J. Law 100 (1903); Whitaker v. Warren, 
60 N. H. 20 (1880); Trow v. Thomas, 70 Vt. 580 (1898). In Wysocki v. 
Wis. etc. Co., 125 Wis. 638, (1905), the court said: “The father’s action 
for loss of services is not for ‘injury to the person’....but is an ‘injury to 
the rights of another not arising out of contract’.” 

%38 Wis. 100 (1875). 

“Peck, DoMESTIC RELATIONS, p. 263. 

225 N.-Y. 422 (1919). 
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seduction or drug cases, are in no position to set up the child’s wilful 
delinquency as a defence.** Why should a third party who has dis- 
abled a child by negligence be able to set up the child’s negligence 
as a defence to the action of the non-negligent parent? 

As further indicating the independent nature of the parent’s right, 
it has been held in a number of cases that if a third party, without 
the parent’s consent, knowingly employes the child in a dangerous 
work the parent may recover for loss of services caused by an 
injury to the child and that the action is not defeated by the child’s 
contributory negligence or his assumption of the risk of the danger.** 
Moreover, the compensation acts have been construed as not depriv- 
ing the parent of his action for loss of services, although the injured 
minor had received compensation under the act. In King v. Visco- 
loid Co.** the court said: “The parent’s right of action is not in any 
sense consequential upon that of the son. It was independent of his 
right, and was based upon her (parent’s) personal loss. . . . He 
(the son) could not waive the parent’s independent action.’*® 

It is sometimes said the parent is barred because the child is his 
agent. No doubt a parent may expressly or by implication appoint 
his son agent, but agency does not arise out of the mere parent-child 
relationship.*® The parent is not liable for the infant’s torts unless 
he encouraged or participated in them.*? Even though the parent is 





*In McVoy v. Oakes, 91 Wis. 214 (1895) where defendant recklessly and 
wantonly injured the child, the court held that the question of the child’s 
contributory negligence was immaterial in an action by the parent for loss 
of services. 

"Texas etc., Ry. Co. v. Brick, 83 Texas 526 (1892). Court said that 
the parent is not a party to the contract and is not bound by the infant’s 
assumption of risk. Woodward Iron Co. v. Curl, 44 So. 974 (Ala.) (1907); 
Marbury Lumber Co. v. Westbrook, 121 Ala. 179 (1898); Cook v. Urban, 
167 S. W. 251 (Texas) (1914); Webb v. So. Ry., 88 S. E. 297 (So. C.) 
(1916); Ballard v. Smith, 210 S. W. 489 (Ky.) (1919). See also 1 Lebatt, 
MASTER AND SERVANT, sec. 21. 

5219 Mass. 420 (1914), Ann. Cases, 1916 D. 1172. 

*Tt was held in Nelson v. Ill. Cent. R. Co., 155 N. W. (Iowa) 169 (1915) 
that the federal Employers’ Liability Act does not take away from the 
father the right to recover for the services and earnings of his minor 
son up to the time of his majority. See also Tonsellitto v. R. Co., 87 N. 
J. L. 651 (1915). 

“Kumba v. Gilham, 103 Wis. 312 (1899); Schaeffer v. Osterbrink, 67 
Wis. 495 (1886). 

“Hoverson v. Noker, 60 Wis. 511 (1884); Harris v. Cameron, 81 Wis. 239 
(1892); Kumba v. Gilham, 103 Wis. 312 (1899). 
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not a principal with regard to his child, he is nevertheless entitled 
to recover for the loss of services of the child caused by the negli- 
gence of a third party. To describe the parent’s right as founded 
on agency is to resort to a fiction which the court will abandon when 
a third party seeks to hold the parent as principal for the torts of 
the child. 


Situations Nos. 13, 14, and 15 are identical with Nos. 10, 11, and 
12, except that the negligent person is the wife, and the husband, 
free from negligence, is suing for loss of services. Situations Nos. 
14 and 15 may be disposed of in the same way as Nos. 11 and 12. 
The remedy given under the statute is taken under the terms con- 
tained therein, viz., that the injured person could have maintained 
an action. As the wife by her own negligence is disabled from suing, 
no action lies under the statute. Resort to the doctrine of imputed 
negligence is unnecessary. 


With respect to No. 13, however, the husband being entirely free 
from negligence, is the negligence of the wife to be imputed to him? 
As pointed out in the discussion of No. 7, under the statutes and 
decisions in this state, the wife’s action for personal injuries belongs 
to her exclusively, free from the control of her husband, and the 
damages recovered constitute her separate estate. He is certainly 
not a necessary party to her action, and is probably not a proper 
party.*? Likewise, the action of the husband for loss of services is 
separate and distinct from the wife’s action. In Selleck v. Janes- 
ville*® the wife suing alone recovered for her own injuries. Later 
the husband sued in his own name for loss of services of the wife 
growing out of the same injuries. The court said: 


“Counsel for plaintiff argues that the liability of the defendant is res 
adjudicata, by virtue of a previous judgment recovered by plaintiff’s wife 
for her own injuries. This contention has some support from decisions 
in states where the husband is a necessary party plaintiff to recover for 
the wife’s injuries, and the damages therefore belong to him. Under such 
circumstances the argument in favor of the conclusiveness of the judgment 
is difficult to escape; but where, as in Wisconsin, he is not a party to such 
action and not interested in the recovery, the reasons for conclusiveness 





“In Shanahan v. Madison, supra, at p. 284, the court said: “Whether 
an action can be maintained by the husband and wife jointly, merely for 
the injury to the person or character of the wife, is not necessary here to 
determine.” In Brickner v. Kopmeier, 133 Wis. 582 (1907) the court ex- 
pressly held that the wife’s action for personal injuries could not be joined 
with the husband’s action for loss of services. 

#104 Wis. 570 (1899). 
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all disappear. A judgment is conclusive only between parties and privies. 
The husband was, of course, not a party. His wife sued alone. Nor is 
there any privity between him and his wife as to his now asserted demand. 
The cause of action is not one which once belonged to her and has been 
transferred or transmitted to him.” 

In McKeague v. Green Bay,** which was an action by the husband 
for loss of services of wife, the question was whether the husband 
could take advantage of the notice which had been served on the 
city by the wife concerning her claim for damages. The court held 
that as the action of the wife was for a claim for damages distinct 
from the husband’s claim, he must serve his own notice. The satis- 
faction of the wife’s claim for personal injuries or the release of her 
claim in no way affects the husband’s action.*® 

There are, however, two cases which seem to rest upon the prin- 
ciple that the wife’s contributory negligence will bar the husband’s 
separate action for loss of services, although it is not entirely clear 
that the facts called for a definite decision on that point. In Holmes 
v. Fond du Lac** where the two actions were joined, as was permis- 
sible at the time of that case,*’ the trial court instructed the jury 
that if the wife was negligent neither she nor her husband could 
recover. The upper court, without discussion, held that the case 
was submitted to the jury under proper instructions as to contribu- 
tory negligence. It might be said, however, that as both actions were 
joined they should both stand or fall together. It is doubtful 
whether a decision as to the effect of contributory negligence in such 
a case would be a clear adjudication of the effect of such negligence 
where the husband sued alone. 

In Cawley v. La Crosse etc. Ry. Co.,** the wife sued alone for her 
injuries. Her action was denied because, as the upper court held, 
the evidence did not show negligence in the defendant and did show, 
as a matter of law, contributory negligence on her part. Afterwards 





“106 Wis. 577 (1900). 

“Selleck v. Janesville, supra. 

“42 Wis. 282 (1877). 

“Prior to 1873, it had been held in Kavanaugh v. Janesville, 20 Wis. 618, 
that in an action for injuries to the wife there could be no recovery in 
that action for the husband’s loss of services nor for medical and other 
expenses. By Ch. 96, Laws of 1873 (Sec. 2680 Stats.) it was provided that 
in an action by husband and wife to recover damages for injury to the 
wife all the damages sustained by both could be recovered. Since 1881 
(Ch. 99, Laws of 1881) such joinder is not permissible. Brickner v. Kop- 
meier, 133 Wis. 582 (1907). 

“101 Wis. 145 (1898). 
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the husband brought his separate action for loss of services.“ The 
upper court upheld a directed verdict for the defendant, saying, 
“The rules of law set forth in the former consideration of the events 
on which recovery is predicated, and the conclusion drawn there- 
from, must control this case in so far as there is substantial identity 
in the material facts. This not upon the ground of res adjudicata, 
but of stare decisis.” Presumably the point on which the former 
case was stare decisis was that the wife was contributorily negligent, 
as a matter of law; furthermore, that such negligence barred her 
action. It was not stare decisis as to the effect of such negligence 
on the husband’s action, and could not be, as that question was not 
before the court. The entire opinion is taken up with a discussion 
of the evidence as to whether it showed negligence on the part of 
the defendant and contributory negligence in the wife. The court 
concludes that there was no negligence on the defendant’s part and 
that there was negligence on the wife’s part, and says, “On the same 
grounds, therefore, which led this court to the view before that no 
case was presented for submission to the jury, we reach the conclu- 
sion that upon the trial now under consideration the court was right 
in directing a verdict for the defendant.” 

This purports to decide that the husband’s separate action is 
barred by the wife’s contributory negligence. If it does so decide, 
the decision was reached without the point being noticed or dis- 
cussed. A decision reached in this way would hardly be regarded 
so conclusive as to preclude an examination of the question when 
the issue was definitely presented to the court. 


It would seem, on principle, that the negligent act of the defend- 
ant whereby the wife is injured results in the invasion of two dis- 
tinct primary rights. Action for loss of services was regarded as so 
distinct as not to be properly joined with the action for personal 
injuries to the wife ;°° that only by statutory authority was their 
joinder permitted, and that subsequent legislation was construed as 
denying joinder indicates that there are two distinct “causes of ac- 
tion” growing out of the same “transaction.”5! The “term ‘cause of 
action’ must include the facts showing (1) the plaintiff’s right; (2) 
the defendant’s corresponding duty; and (3) the defendant’s breach 
of that duty, or, to put it more tersely, the plaintiff’s right and its 





“106 Wis. 239 (1900). 
*See note 47, supra. 
“For an extended discussion of the meaning “cause of action,” “subject 
of action,” “transaction,” see McArthur v. Moffett, 143 Wis. 564 (1910). 
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violation by the defendant.”*? The husband’s right to services grows 
out of the marital relation and is a direct and primary right. It is 
distinct from the wife’s right to personal security, which is the 
“cause of action” when she sues in her own name. The defendant’s 
duty is to refrain from negligently depriving the husband of the 
wife’s services by means of injury to the wife. The injury to the 
wife is the means of invading the separate primary right of the hus- 
band, but the injury to the wife is not the husband’s “cause of 
action.” The husband’s right is to services ; not to the personal secu- 
rity of the wife. The wife’s right is to personal security. Damages 
is the gist of the husband’s action; if there be no loss of services 
there can be no recovery, regardless of how grievously the wife may 
have been injured or of how completely her right of personal secu- 
rity is violated. 

Outside of Wisconsin there appear to be but three cases dealing 
with the question of imputing the wife’s negligence to the husband. 
The leading case is C., B. & Q. R. R. v. Honey.®* Judge Shiras, in 
the Circuit Court, in a well reasoned opinion, held that the wife’s 
negligence was not to be imputed to the husband. In the Circuit 
Court of Appeals an opposite result was reached. The position of 
the two courts is summarized below.** 


EucEneE A. GILMORE. 


(To be concluded.) 





"McArthur v. Moffett, supra. 
327 U. S. Appeals 196, reversing 59 Fed. 423 (Iowa). 


“Under the statutes of Iowa, the wife must sue alone for bodily damage 
to herself caused by defendant’s negligence. Her suit is entirely distinct 
from the husband’s action to recover for expenses incurred in taking care 
of the wife and for the loss of her society and services. The wife must 
sue alone upon the cause of action accruing to her, and so also must the 
husband. A judgment rendered in the one case cannot be availed of even 
as evidence, and much less as an adjudication, in the other. The payment 
of damages in the one case has no legal effect upon the damages to be 
awarded in the other. The admissions or statements of the wife, not form- 
ing part of the “res gestae,” are not admissible as evidence against the 
plaintiff in the suit by the husband, although they are evidence against 
the plaintiff in the suit brought by the wife; and so also the admissions 
of the husband, though provable against him, are not admissible in the suit 
of the wife. In all particulars the right of action accruing to the wife 
and that accruing to the husband are separate and distinct.” 

In the Circuit Court of Appeals it was said: “When one person occupies 
such a relation to another rational human being that he is legally entitled 
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to her society and services, and to maintain a suit for the deprivation 
thereof, he should not be permitted to recover in such an action, if the loss 
was occasioned by the concurring negligence of the person on whose 
account the right of action is given. If the person from whom the right 
of service and society is derived is capable of taking ordinary precautions 
to insure her own safety, and the person to whom the right of service be- 
longs suffers her to go abroad unattended and to exercise her own facultiés 
of self-preservation, it is no more than reasonable to hold him responsible 
in a suit for loss of society and services for the manner in which such 
faculties have been exercised.” 

In accord with the upper court, see Winner v. Oakland Township, 158 
Pa. St. 405, 410 (1893); Cleveland etc. Ry. v. Terry, 8 Oh. St. 571 (1898). 
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BENEFICIARY CONTRACTS IN WISCONSIN. 
I. 


The question of the right of a beneficiary to bring an action upon 
a contract to which he is not a party, but which is made for his bene- 
fit, was first presented to the courts of Wisconsin in a case’ which 
might have been decided without any reference to this principle. A. 
M. Carter had signed and delivered a written memorandum in the 
following form. 


Janesville Brewery, Sept. 13, 1847. 
Agreed with A. M. Carter for 400 bushels of good barley, at 30 cents per 
bushel, to be delivered in December next; the undersigned A. M. Carter, 
agreeing to deliver the same to William Hodson. 
A. M. Carter. 


Hodson was the owner of the Janesville Brewery ; and it is quite 
likely that the written memorandum, by reasonable construction, 
without the use of any extrinsic evidence, showed on its face that A. 
M. Carter had agreed with William Hodson. The insertion of 
Carter’s name in place of Hodson’s after the words “agreed with” 
is a mistake which might have been corrected by construction. The 
court, however, construed this instrument as showing an agreement 
between some competent parties for the delivery of barley to Hod- 
son; and by assuming that Hodson was not a party to the contract, 
the question of the right of the beneficiary to bring an action on 
such contract, was raised. While the right of the beneficiary had 
been in dispute in many jurisdictions, the Supreme Court of Wis- 
consin was not troubled by this conflict of authority. The question 
arose in 1851 before the New York decision which caused so much 
doubt as to the extent of the beneficiary’s right,? and before the 
English decision which finally committed the English courts to the 
theory that the beneficiary has no right at law. 

The Wisconsin court regarded the right of the beneficiary to 
maintain an action as so clear, that it decided this question in favor 





‘Hodson v. Carter, 3 Pinney 212, 3 Chandler, 234. 
*Lawrence v. Fox, 20 N. Y. 268 (1859). 
*Tweddle v. Atkinson, 1 Best & Smith 393 (1861). 
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of the right of the beneficiary,‘ without any discussion of the cases 
on the subject, relying on a single citation from a standard work 
on pleading.® 

Since it was only ten years later that the English courts decided 
definitely that the beneficiary had no rights whatever,® and since 
many American states have denied the right of the beneficiary to 
sue,’ while others have recognized the right, but with sharp restric- 





“Again it is objected that, though the agreement may have been properly 
executed and sufficiently proved, yet the plaintiff cannot recover upon it, 
because it does not appear that the agreement was made with him, or 
that the contract was delivered to him. But, in suits upon simple con- 
tracts, this does not seem to be a material inquiry. If the contract be not 
under seal, it seems to be a general principle that the party for whose 
sole benefit it is evidently made, may sue thereon in his own name, although 
the engagement be not directly to or with him.” Hodson v. Carter, 3 Pin- 
ney 212, 3 Chandler 234. 


5] Chitty on PLEADING, 4. 
*Tweedle v. Atkinson, 1 Best & Smith 393. 


™Board of Commerce v. Security Trust Co., 225 Fed. 454, 140 C. C. A. 
486; Treat v. Stanton, 14 Conn. 445; Clapp v. Lawton, 31 Conn. 95; Meech 
v. Ensign, 49 Conn. 191; 44 Am. Rep. 225; Baxter v. Camp, 71 Conn. 245, 71 
Am. St. Rep. 169, 42 L. R. A. 514, 41 Atl. 803; Lamkin v. Baldwin 4 
Lamkin Mfg. Co., 72 Conn. 57, 44 L. R. A. 786, 43 Atl. 593; Morgan v. 
Randolph & Clowes Co., 73 Conn. 396; 51 L. R. A. 658, 47 Atl. 658; Atwood 
v. Burpee, 77 Conn. 42, 58 Atl. 237 [following Treat v. Stanton, 14 Conn. 
445, 36 Am. St. Rep. 492; Baxter v. Camp, 71 Conn. 396, 51 L. R. A. 653, 
47 Atl. 558]; Gunter v. Mooney, 72 Ga. 205; Harris v. Johnson, 98 Ga. 434, 
25 S. E. 525; Austell v. Humphries, 99 Ga. 408, 27 S. E. 736; Guthrie v. 
Atlantic Coast Line Ry. Co., 119 Ga. 663, 46 S. E. 824; Cooper v. Clazrton, 
122 Ga. 596, 50 S. E. 399; Rogers v. Stone Co., 130 Mass. 581, 39 Am. 
Rep. 478; Marsten v. Bigelow, 150 Mass. 45, 5 L. R. A. 43, 22 N. E. 71; 
Saunders v. Saunders, 154 Mass. 337, 28 N. E. 270; Borden v. Boardman, 157 
Mass. 410, 32 N. E. 469; De La Vergne Refrigerating Machine Co. v. Hub 
Brewing Co., 175 Mass. 419, 56 N. E. 584; Williamson v. McGrath, 180 Mass. 
55, 61 N. E. 636; Edwards v. Clement, 81 Mich. 513, 45 N. W. 1107; Wheeler 
v. Stewart, 94 Mich. 445, 54 N. W. 172; Linnemann v. Moross, 98 Mich. 178, 
39 Am. St. Rep. 528, 57 N. W. 103; Knights v. Sharp, 163 Mich. 449, 33 L. 
R. A. (N. S.) 780, 128 N. W. 786; Clay Lumber Co. v. Hart’s Branch Coal 
Co., 174 Mich. 613, 140 N. W. 912; Edwards v. Thoman, 187 Mich. 361, 153 
N. W. 806; Signs v. Bush’s Estate, 199 Mich. 192, 165 N. W. 820; Butter- 
field v. Hartshorn, 7 N. H. 345, 26 Am. Dec. 741; Chamberlain v. New 
Hampshire Fire Ins. Co., 55 N. H. 249; Sweeney v. Houston, 243 Pa. St. 
542, L. R. A. 1915A, 779, 90 Atl. 347. 
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tions upon its broad application,* it may be useful to examine the 
basis on which the early Wisconsin rule rested. 


II. 


At a relatively early period of English law, it was well settled 
that if B placed money in A’s hands, under a contract by which A 
agreed to pay such money over to C, C could have a common law 
action of account against A to compel A to account to C for the 
money thus paid over. 

The action of account was a common law action which appeared 
in the first half of the thirteenth century, and which was not crowded 
out by the analogous equitable remedy for three centuries. While 
it lay chiefly against the bailiff who had failed to account to the lord 
of the manor, or against traders who had joined in a commercial 
venture,’® it was not limited to these cases; and it was the remedy 
by which the beneficiary was protected against the party to whom 
money had been paid for his benefit. At the outset it seemed that 
the beneficiary’s protection was limited to the action of account, and 
that he could not bring debt."* The action of account was thus much 
older than the action of assumpsit, or the recognition of the unsealed 
executory contract on which the action of assumpsit lay. 


Eventually, the beneficiary was allowed to bring the action of debt 
against the person in whose hands money had been placed to his 





*Thomas Mfg. Co. v. Prather, 65 Ark. 27, 44 S. W. 218; Little Rock Rail- 
way & Electric Co. v. Dowell, 101 Ark. 223, Ann. Cas. 1913D 1086, 142 S. 
W. 165; Georgia State Savings Association v. Dearing, 128 Ark. 149, 193 
S. W. 512; Chicago, Rock Island & Pacific Ry. v. Ottumwa, 112 Ia. 300, 
51 L. R. A. 763, 83 N. W. 1074; Jefferson v. Asch, 58 Minn. 446, 39 Am. 
St. Rep. 618; 25 L. R. A. 257, 55 N. W. 604; Kramer v. Gardner, 104 Minn. 
370, 22 L. R. A. (N. S.) 492, 116 N. W. 925; General Electric Co. v. Jordon, 
137 Minn. 107, 162 N. W. 1061; McDonald v. Bank, 25 Mont. 456, 65 Pac. 896; 
Edmundson v. Penny, 1 Pa. St. 334, 44 Am. Dec. 137; Mack Mfg. Co. v. 
Massachusetts Bonding & Insurance Co., 103 S. Car. 55, 87 S. E. 439; Fry 
v. Ausman, 29 S. D. 30, 39 L. R. A. (N. S.) 150, Ann. Cas. 1914C, 842, 135 
N. W. 708. 

*y. B., 6 Hen., IV f, 7 pl. 33; Robsert v. Andrews, Cro. Eliz. 82; Dyer, f 
21a, pl. 128. For a thorough discussion of this subject see, The Limitation 
of the Action of Assumpsit, as Affecting the Right of the Beneficiary, by 
Crawford D. Hening, 43 American Law Register (N. S.) 764, 44 American 
Law Register (N. S.) 112, and 56 Pennsylvania Law Review 73. 

See II Pollock & Maitland’s History or ENGiIsH Law, 221 (2nd Edition). 


“Y.B., 6 Hen. IV f, 7 pl. 33. 
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use,'* although the courts insisted even after they permitted the ben- 
eficiary to bring the action of debt for the deposit, that, if he wished 
to recover the increase thereof, he must bring the action of account.** 

As indebitatus assumpsit developed, and after the courts had 
finally committed themselves to the doctrine that a creditor to whom 
a debt was owing might bring assumpsit for such debt if he chose,'* 
the beneficiary who had been allowed to bring the action of debt, was 
now allowed to bring indebitatus assumpsit.’® 

It was not necessary that the party who made the deposit should 
be under any moral or legal obligation to the beneficiary ;** although 
the purpose of such deposit was frequently to provide for a near 
relation by blood or marriage.** 

In the earlier cases, the courts were not troubled by the fact that 
the beneficiary was a stranger to the promise and also to the con- 
sideration.*® 

To the objection that the promise was not made to the beneficiary, 
the courts replied that the party who could bring an action on the 
promise is the party who had an interest in the promise and not the 
party to whom it was made,” and that the right of action was in the 
person “to whom the satisfaction was to be made.”?° 

The early cases give but little idea of the form of declaration. In 
a later case** it was said that the proper method of pleading was to 





“Dyer, 21a, pl. 128; Harris v. De Bervoir, Cro. Jac. 687, Clarke’s Case, 
Godboldt, 210; Shaw v. Sherwood, Cro. Eliz. 729, Owen 127 [sub nomine, 
Wherwood v. Shaw, 1 Browne & Gold. 82; Shaw v. Norwood, Moore 667 
and Wherwood v. Shaw, Yelv. 25]. 

31 Dyer, 20b (pl. 125). 

“Slade’s case, 4 Coke Rep. 92b, Moore, 667, pl. 916. 

“Bafeild v. Collard, Aleyn 1; Levet v. Hawes, Cro. Eliz. 619, 652; Lever 
v. Heys, Moore 550; Bell v. Chaplain, Hardres 321; Hornsey v. Domocke, 
1 Vent. 119; Davison v. Haslip, 1 Vent. 152. 

*Starkey v. Mill, Style 296. 

“Levet v. Hawes, Cro. Eliz. 619, 652; Lever v. Heys, Moore 550; Thomas 
v. ———,, Styles 461; Bafeild v. Collard, Aleyn 1; Sprat v. Agar, 
2 Sid. 115. 

De la Bar v. Gold, Keb. 44 (13 Car. II [Pasch.] pl. 117), Keb. 63 (13 Car. 
II [Trin.] pl. 31); Gold v. Dela Bar, Keb. 121 (13 Car. II. [Mich.], pl. 30); 
Corny v. Collidon, 1 Freem. 284. “It matters not from whom the consid- 
eration moveth, but who hath the benefit thereby.” De la Bar v. Gold, Keb. 
44 (18 Car. II [Pasch.], pl. 117), Keb. 63 (13 Car. II. [Trin.] pl. 31); 
Gold v. De la Bar, Keb. 121 (13 Car. II. [Mich.] pl. 30). 

"Corny v. Collidon, 1 Freem. 284. 

*Hadves v. Levit, Hetley 176. 

“Company of Feltmakers v. Davis, 1 Bos. & P. 98. 
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allege a promise made directly by the promisor to the beneficiary 
without referring to the promisee ; and that this allegation could be 
supported by evidence of a promise to the promisee for the benefi- 
ciary. If this case states the general principle correctly, and if writs 
and declarations were drawn in accordance with this theory, this 
may be the reason that the later English courts, finding this form of 
pleading and forgetting the rule of evidence which tempered it, 
came to hold that the beneficiary could not maintain an action against 
the promisor. 

Up to this point, the English law does not seem to be troubled 
about the right of the beneficiary to maintain his action. Whether 
the promisee had any interest in the contract which he could enforce 
was apparently, a much more troublesome question.”* 

The idea that the consideration must move from the promisee 
became entangled with the question of the right of the beneficiary 
to bring an action on a contract to which he was a stranger; and in 
an action on a beneficiary contract, on which, unfortunately, the 
only case which seems to have been cited by the plaintiff, in support 
of his right to recover, was one in which the promisee and the bene- 
ficiary were closely related by blood,** the court distinguished be- 
tween the cases in which the beneficiary was closely related to the 
promisee by blood, and those in which the beneficiary was a creditor 
of the promisee, or a gratuitous donee; and it held that the plaintiff 
in this case could not recover, as he did nothing of trouble to him- 
self or of benefit to the defendant, but was a mere stranger to’ the 
consideration.** 

In a case which was decided about eight years later,?> a son made 
a promise to his father, that in consideration of the father’s refrain- 
ing from cutting certain timber on his realty, the son would pay a 
certain amount of money to his sister ; and it was held that the plain- 
tiff could recover “for the son hath the benefit by having of the wood 
and the daughter hath lost her portion by this means.” 

For nearly one hundred and seventy years we find little or no 
authority in the English courts upon this question. In 1776 the 
court seems to approve of the rule that the beneficiary may bring 





"Bell v. Chaplain, Hardres 321; Levet v. Hawes, Cro. Eliz. 619, 652; 
Hadves v. Levit, Hetley 176; Rippon v. Norton, Cro. Eliz. 849. 

=Sprat v. Agar, 2 Sid. 115. 

“Bourne v. Mason, 1 Vent. 6, 2 Keb. 454, 457, 527 (1669). 

*Dutton v. Poole, T. Jones, 102, 1 Vent. 318, 332, 1 Freem. 471, T. Ray- 
* mond 302, 2 Lev. 210, 3 Keb. 786, 814, 830, 836. 
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an action in his own name;** but this statement was in obiter. The 
right of the beneficiary to maintain an action was not involved, as 
the court held that the promise was made directly to the plaintiff 
and not to another for his benefit. 


With the authorities in this condition, Chitty wrote his Practical 
Treatise on Pleading. The first edition appeared in 1808. Chitty 
was not a progressive or radical thinker. New legal ideas appeared 
to have irritated him and perplexed him. His attempt seems to 
have been to prepare a practical treatise on pleading in which he 
could state the law as it was; without any attempt to suggest im- 
provement or reformation. His statements as to the law may be 
taken as statements of what a very careful writer of his day thought 
that the law was; and not the statements of an idealist as to what the 
law should be. With reference to the right of the beneficiary to 
maintain an action, Chitty distinguished, on the one hand, between 
two classes of cases. One included the indenture; that is the sealed 
instrument executed by both parties and containing mutual cove- 
nants, and the deed-poll; that is the sealed instrument executed by 
the obligor alone, in which a covenant was made with a specific 
obligee for the benefit of a third person. The other included the 
deed-poll in which there was a general covenant, and the simple con- 
tract. In the first class of cases he said that the beneficiary could 
not bring an action. In the second class of cases, while admitting 
that there was some authority to the contrary, he laid down the rule 
that the beneficiary could sue, as one which was well established at 
English law.?* 





*“As to the case of Dutton v. Poole, 1 Vent. 318, 332, it is a matter of 
surprise how doubt could have arisen in that case.” Martyn v. Hind, 2 
Cowp. 437, Dougl. 142. 


“Tf a bond be given to A. conditioned for the payment of money to him 
for the use or benefit of B., or conditioned to pay the money to B., the 
action must be brought in the name of A., and B. cannot sue for or release 
the demand (2 Inst. 673; 1 Lev. 235; 3 Id. 139, 140; 3 B. & P. 149, n. (a); 
7 East, 148; 1M. & S. 575; 6 Vin. Abr. Covenant, 374; 1 East, 501.). In 
such case, A. is evidently a trustee, and the obligatory part of the instru- 
ment, and the acknowledgment of legal responsibility, are to him. 

It is an inflexible rule, that if a deed be inter partes, that is, on the 
face of it expressly describe and denote who are parties to it, (as “between 
A. of the first part and B. of the second part,”) C., if not expressly 
named as a party, cannot sue thereon, although the contract purport 
to have been made for his sole advantage, and contain an express 
convenant with him to perform an act for his benefit (Per Tindal, C. J. 
in Bushnell v. Beavan, 1 Bing. N. C. 120; 2 Inst. 673; 2 Rol. Abr. Faits, 
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F. 1; 3 M. & S. 308, 322, 5 Moore, 23; 2 B. & B. 333; S.C. 5 B. & C. 355. 
See 2 Preston on CONVEYANCING, 184; Platt on CovENANTSs, 7, 8. This rule 
does not interfere with the liability of a party who executes the deed as a 
covenantor, although he is not described as one of the parties to the deed 
in the introductory part of it; see Carth. 76; Holt, R. 210, S. C.; Platt on 
Cov. 7, 8.); in such a case, C. is a stranger to the deed, and violence 
would be done to the expressed intention of the parties, were he to be 
allowed to sustain an action in his own name; the form of the instru- 
ment, and the reciprocity of obligation between the parties to it, created 
by the express terms of the deed, negative and destroy any presump- 
tion that the contract was with him; and in such case, the right of suit 
is constituted, and must be governed, by the deed; and this rule applies, 
although the covenant be with the third party C., (whose benefit is the 
declared object of the deed), and a person who is a party to the deed 
jointly. Even in such case, C. cannot join with the other covenantee (6 
B. & C. 718). And where a deed of composition was made between a 
debtor of the first part, his surety of the second part, and “the several 
other persons whose hands and seals are set and subscribed hereto, being 
creditors, etc., of the third part,” and A. one of the members of a firm 
to which the debtor owed money, set his own seal only to the deed; it was 
held, that A. only, and not the firm should sue on the covenant to pay 
the composition, although A. subscribed the deed as for himself and part- 
ners: for the partners did not become parties and privies to the deed, 
as their seals were not affixed thereto (6 M. & S. 75). 

If a deed-poll, not being a deed inter partes, contain a covenant with A. 
to pay B. a sum of money, it may be doubtful whether B. could sue in his 
own name; the covenant being with A. though for the benefit of another, 
and the contract being under seal, it would appear that in such case A. 
should be the plaintiff; for the terms of the express covenant seem to 
invest him with legal interest (1 East, 497, 501. See Platt on Covenants, 
513); and it is clear that upon a covenant with two persons to pay the 
sum of money to one of them, they take a joint legal interest, and 
must jointly sue upon the covenant (1 East, 496; 3 B. & C. 256). 

If, however, the covenant in a deed-pool be generally “to pay B.,” or be 
expressly with him, to pay the money to him, there appears to be no 
difficulty in his maintaining an action in his own name, although he did 
not execute the deed, and were in all other respects a stranger to it (See 2 
Lev. 74; 3 Keb. 94, 115, S. C.; Lutw. 395; Com. Dig. Covenant, A. (1); 2 
Inst. 673. See post, 11.). 

The rule upon this subject appears to be materially influenced or 
affected by the nature of the instrument upon which the contract arises. If 
the instrument be not under seal, it seems to be a general principle, 
that the party, for whose sole benefit it is evidently made, may sue thereon 
in his own name, although the engagement be not directly to or with him. 
Thus, if A. give goods to B. of the value of £80, on condition that he pay 
£20 to C., if B. do not pay the money, C. may have an action brought 
against him, and declare that he was indebted to him in £20, for goods 
of the value of £80, given to him by A. on condition that he should pay 
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£20 to C.; for when the goods were delivered to B. upon his condition 
the £20 became a debt to C. (Mich. Term, 1651, Starkey v. Mylne, 1 Rol. 
Abr. Action sur Case, 32, pl. 13). An express privity of contract between 
A. and C. seems to be created by the stipulations of the parties, in a case of 
this nature. A father was seised in fee of lands, and was about to cut 
timber therefrom to raise a portion for his daughter; the deféndant, 
being his son and heir, verbally promised the father, in consideration that 
he would forbear to fell the timber, to pay the daughter this portion; the 
Court of King’s Bench held, that the daughter might sue the son for 
the recovery of the money, although the consideration moved from the 
father to the son; the contract having been made for her benefit, the 
object being to secure a portion for her (Dutton v. Poole, Mich. 29 Car. 2; 1 
Ventr. 318, 332, S. C. in 2 Lev. 210; Sir T. Raym. 302, and Sir T. Jones, 102, 
recognized by Lord Mansfield in Cowp. 443, and Mr. J. Burrough in 5 
Moore, 31, 32; 2 B. & B. 337, S. C. See Bul. N. P. 133a.) This decision 
was affirmed upon a writ of error in the Exchequor Chamber. This ap- 
pears to be a strong authority to support the general rule, that the party 
to be benefited by a contract, not under seal, may sue thereon, although 
the promise be not made to him. The Court attached some weight to the 
nearness of relationship between the father and daughter; but this does not 
appear to be a circumstance which can render the case of less utility and 
importance, as affording a general rule upon this subject; and Mr. Justice 
Buller is reported to have remarked (Marchington v. Vernon, N. P. men- 
tioned in 1 B. & P. 101, n.), that if one person make a promise to another 
for the benefit of a third, the latter may maintain an action upon it. And 
in a subsequent case (1 B. & P. 102), Eyre, C. J. said “as to the case of 
a promise to A. for the benefit of B. and an action brought by B., there 
the promise must be laid as having been made to B. and the promise 
actually made to A. may be given in evidence to support the declara- 
tion.” In Martin v. Hind (Dougl. 142, S. C.; Cowp. 437.), defendant, the 
rector of a parish, by a written certificate addressed to the bishop, ap- 
pointed the plaintiff his curate, and signified that he promised to pay the 
plaintiff a yearly stipend; it was held, that the plaintiff might sue for the 
salary. This case proceeded, however, upon the ground that the contract 
was entirely with the curate, that there was no promise to the bishop, 
and that the certificate was a mere assurance or information to him of 
a matter of fact, and the consideration was entirely between the plaintiff 
and defendant. The case of Carnegie v. Waugh (2 D. & R. 277. See 4 B. & 
C. 664; 3 B. & A. 280, 281. The decision in Crow v. Rogers, 1 Stra. 592, 
is perhaps hardly to be reconciled with this doctrine. The plaintiff de- 
clared, that Hardy, being indebted to the plaintiff in 701, it was agreed be- 
tween Hardy and the defendant, that the defendant should pay the money 
to the plaintiff, and that Hardy should make the defendant a title to a house 
—that Hardy was ready to do so, and, in consideration thereof, the defendant 
promised to pay the plaintiff. “And without much debate, the Court held 
the plaintiff was a stranger to the consideration, and gave judgment for the 
defendant.”), strongly shows, that a written or verbal promise to A. for 
the benefit of B. will support an action in the name of the latter; and 
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In 1833 the question of the right of the beneficiary to bring an 
action was again presented.** In that case A had promised to pay 
B’s debt to C, in consideration of B’s performing services for A. 
While some of the earlier authorities were cited to the court,” a 
rule for arresting judgment on a verdict in favor of the plaintiff 
was made absolute on the theory that the declaration did not show 
any consideration for the promise moving from the plaintiff to the 
defendant; and on the statement that that case was precisely like 
Crow v. Rogers, (1 Strange 592), and must be governed by it. As 
will be seen by the quotation from the 11th edition of Chitty, Price 
v. Easton was not noticed; and Crow v. Rogers is referred to as a 
case which “is perhaps hardly to be reconciled with this doctrine.” 
The Supreme Court of Wisconsin was therefore amply justified by 
the statement of the English text writer on which it relied, in hold- 
ing that a beneficiary could maintain an action on a simple contract.*° 
He was a writer of great reputation for learning, industry and accu- 
racy. A thorough examination into the latest English cases at that 
time would have shown the Wisconsin court that there was a strong 
tendency in England to challenge the doctrine which Chitty was 
advancing so positively. If the decision of the Wisconsin Supreme 





the Chief Justice appeared to have been of opinion in that case, that the 
rule that a third person cannot take advantage of a deed inter partes, 
could not be extended to contracts not under seal. And an action may 
be maintained by the several partners of a firm upon a guarantee ad- 
dressed and apparently given to one of them, if there be evidence that it 
was given for the benefit of all (4 B. & C. 664). There is, in the case of 
bills of exchange and promissory notes, an option of plaintiff that might 
be considered an exception to the general peremptory rule, that the right 
of suing can only be in one person, or set of persons, viz. that a party to 
a bill may, by arrangement, between the parties, be the plaintiff, although 
the bill at the time be in the rightful possession of another party to the 
bill (Stone v. Butt., 2 Crom. & M. 416; 2 Dowl. 335, S. C.; Chitty on BILxs; 
8th ed. 566; and exceptions, id, ibid.).” 

The foregoing quotation is taken from the 1ith edition of Chitty which 
appeared in 1851; and which may have been the edition which the Supreme 
Court of Wisconsin had before it when they decided Hodson v. Carter, 3 
Pinney 212, 3 Chandler 234, in the same year. It makes little difference on 
this question, which edition of Chitty the Court had; for his statement 
on the law on this point remains the same in substance from his first 
edition, on. ; 

*Price v. Easton, 4 B. & Ad. 433. 

*Starkey v. Mylne, 1 Roll. Abr. pl. 13; Disborne v. Denabie, 1 Roll. Abr. 
31. pl. 5; Wilson v. Coupland, 5 B. & A. 228. 
“Hodson v. Carter, 3 Pinney 212, 3 Chandler, 234. 
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Court had been postponed some ten years, they would have found 
that this doctrine was completely overthrown in England; and that 
it was assumed, without discussion, that the common law denied a 
right of action to the beneficiary and that he could not recover unless 
his case was shown to be “‘an exception to the modern and well tstab- 
lished doctrine of the action of assumpsit.’”** Coming at the ‘time 
at which it did, the decision in Hodson v. Carter, adopted what ap- 
peared to be the English rule as stated in its authoritative form. 


III. 


It must be admitted that the court of Wisconsin seemed inclined 
at one time to follow the modern English rule and to deny to the 
beneficiary a right of action on the ground that no consideration 
moved from him to the promisor.*? 

In a later case,** the court renders its decision on another point, 
“without stopping to affirm or deny the soundness” of the rule that 
the beneficiary may maintain an action in his own name.** 

In another case, decided about this time, the court seems willing 
to concede that the beneficiary cannot recover ;** but it avoids deny- 
ing all relief by applying general payments upon the debt which the 
promisor had assumed so as to leave unpaid the debt upon which 
he was originally liable personally. 

At a much later period, the court relies on reasoning which would 





“Tweedle v. Atkinson, 1 Best & Smith 393. 

=Hmerick v. Sanders, 1 Wis. 77. 

Relief was also refused in this case on the theory that the oral con- 
tract between A and B, by which A agreed to pay B’s debt to C was void, 
as being a promise to answer for the debt of another. For discussion of 
this question see V, herein. 

8Gray v. McDonald, 19 Wis. 213. 

“In this case, the court declines to say whether it will follow the doctrine 
of Lawrence v. Fox, 20 N. Y. 274. Kimball v. Noyes, 17 Wis. 695 is cited; 
but there is no reference to Hodson v. Carter, 3 Pinney 212, 3 Chandler 234. 

“Tt may be conceded that in strict law the plaintiff could not have 
recovered in this action against Robbins alone, for any part of the debt 
which accrued against Tweed & Robbins, all of which, it appears from 
the evidence, Robbins assumed, and promised the plaintiff to pay, when 
he bought out the interest of Tweed. There are authorities sustaining 
his right to recover upon such a state of facts.” Robbins v. Lincoln, 
12 Wis. 1. 
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deny to the beneficiary a right of action against a promisor ;*° al- 
though, in this case, the court is really trying to show that the prom- 
ise was not intended to benefit the third person.*’ 

In spite of these occasional expressions of judicial opinion adverse 
to the right of the beneficiary to maintain an action, the overwhelm- 
ing weight of authority in Wisconsin has decided in favor of that 
right.** 

In the earlier cases in which the right of the beneficiary is recog- 
nized,®® there is no reference to Hodson v. Carter. In the earliest 
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“The only safe rule,” said Lord Abinger, (Winierbottom v. Wright, 10 
Mees. & W. 109), “is to confine the right of recovery to those who enter into 
the contract. If we go one step beyond that, there is no reason why we 
should not go fifty.” Quoted in Barnes v. Deliglise, 78 Wis. 628. 

"See subdivision VII herein. 

=Kimball v. Noyes, 17 Wis. 695; Putney v. Farnham, 27 Wis. 187: 
McDowell v. Laev, 35 Wis. 171; Bassett v. Hughes, 43 Wis. 319; 
Kollock v. Parcher, 52 Wis. 393; Houghton v. Milburn, 54 Wis. 554; Hoile 
v. Bailey, 58 Wis. 434; Platteville v. Hooper, 63 Wis. 383; Palmeter 
v. Carey, 63 Wis. 426; Johannes v. Phoenix Insurance Co., 66 Wis. 50; 
Grant v. Diebold Safe ¢& Lock Co., 77 Wis. 72; Larson v. Cook, 85 
Wis. 564; Fulmer v. Wightman, 87 Wis. 573; Enos v. Sanger, 96 Wis. 
150; Morgan v. South Milwaukee Lake View Co., 97 Wis. 275; Stites 
v. Thompson, 98 Wis. 329; Kuhl v. Chicago & Northwestern Ry., 101 Wis. 
42; Kuener v. Smith, 108 Wis. 549; Lenz v. Chicago ¢ Northwestern 
Ry., 111 Wis. 198; Tweeddale v. Tweeddale, 116 Wis. 517; Peterson v. Chi- 
cago & Northwestern Ry., 119 Wis. 197; Johnston v. Charles Abresch Co., 
123 Wis. 130; Smith v. Pfluger, 126 Wis. 253; Fanning v. Murphy, 126 
Wis. 538; United States Gypsum Co. v. Gleason, 135 Wis. 539; R. Connor 
Co. v. Aetna Indemnity Co., 186 Wis. 13; Warren Webster € Co. v. Beau- 
mont Hotel Co., 151 Wis. 1; Johnson v. Bank of Sun Prairie, 155 Wis. 
603; Wetutzke v. Wetutzke, 158 Wis. 305; Concrete Steel Co. v. Illinois 
Surety Co., 163 Wis. 41; Sedgwick v. Blanchard, 164 Wis. 421; Micek v. 
Wamka, 165 Wis. 97; Builders Lumber & Supply Co. v. Chicago Bonding 
¢€ Surety Co., 167 Wis. 167; Northwestern Bridge & Iron Co. v. Maryland 
Casualty Co., 171 Wis. 526. 

"Kimball v. Noyes, 17 Wis. 695; Putney v. Farnham, 27 Wis. 187. 

It is interesting to note the frequency with which the early Massachu- 
setts cases, such as Brewer v. Dyer, 61 Mass. (7 Cush.) 337, are cited in 
Wisconsin, in support of the rule that the beneficiary may maintain an 
action; (see for example the citation of this case in 17 Wis. 695 (698), 
35 Wis. 171 (175), 96 Wis. 150 (193) and 101 Wis. 42 (57). The later 
Massachusetts cases repudiated this doctrine; Mellon v. Whipple, 67 Mass. 
i (1 Gray) 317; Exchange Bank v. Rice, 107 Mass. 37, 9 Am. Rep. 1) al- 
| though the latest theory entertained by the Massachusetts courts results 
in allowing the beneficiary to sue, by the use of the clumsy fiction that 
\ the promisee is the agent of the beneficiary. Gardner v. Denison, 217 Mass. 
t 492. 
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case after Hodson v. Carter, in which this doctrine is recognized,*° 
the beneficiary is suing in equity; and the statement that he might 
bring an action at law, is obiter. In a later case, it is not clear 
whether he is proceeding at law or in equity.* 

It is finally held that the beneficiary’s right of action is at law; 
although, if the beneficiary is a mortgagee, he may join his right 
of action at law with his proceeding in equity to foreclose.** 

The right of the beneficiary to bring an action is occasionally con- 
fused with the doctrine of novation, in which A is a creditor of B 
and B is a creditor of C; and by an agreement between A, B and 
C, C is to pay A, A gives up his claim against B, and B gives up his 
claim against C. Cases of novation are cited occasionally as author- 
ity for the rule that the beneficiary may maintain an action. It 
is finally held, however, that the right of the beneficiary to maintain 
an action is not limited in any way to cases of novation.** 


IV. 


The first case in which the beneficiary attempted to sue in Wis- 
consin, upon an instrument under seal, was one in which the bene- 
ficiary brought a suit in equity after he had obtained a judgment at 
law against the obligee; and he sought to compel the obligee to 
assign to the beneficiary the bond which the obligor had given to 
pay the obligee’s debts, and to compel the obligor to pay such bond. 
The court said that no satisfactory reason was given for any distinc- 
tion between sealed and unsealed instruments; and that if the law 
were consistent it would allow an action on a contract under seal.*® 

This was, of course, obiter, as the suit was a proceeding in equity. 
A decree in favor of the plaintiff was affirmed, although it was tech- 
nically irregular in not ordering an assignment and in merely order- 
ing the obligor to satisfy the debt; but reversal was refused for this 
technical error. 

The next case in which this question was presented,** was an 
action at law in which the court decided in favor of the right of the 





“Kimball v. Noyes, 17 Wis. 695. 

“Bishop v. Douglass, 25 Wis. 696. 

“Palmeter v. Carey, 63 Wis. 426. 

“Story v. Menzies, 3 Pinney 329, 4 Chand. 61; Cotterill v. Stevens, 10 Wis. 
422; Cook v. Barrett, 15 Wis 596. 
“Smith v. Pfluger, 126 Wis. 253. 
“Kimball v. Noyes, 17 Wis. 695. 
“McDowell v. Laev, 35 Wis. 171. 
















































228 WISCONSIN LAW REVIEW 
beneficiary to recover ; adopting, without discussion, the views of the 
court in Kimball v. Noyes as clear, satisfactory, and correct in law. 
The subsequent cases in which the question of the right of the bene- 
ficiary to maintain an action upon a contract under seal, was pre- 
sented, were decided in favor of the right of the beneficiary,*’ in 
reliance upon the earlier cases. In granting this relief, no attention 
was paid to the distinctions which Chitty had attempted to draw 
between the indenture, the deed poll containing a covenant with a 
particular obligee, the deed poll containing a general covenant, and 
the simple contract. The impetus which this doctrine gained, from 
Chitty’s support of this rule in one class of cases, was powerful 
enough to override his denial of the existence of this right in other 
classes of cases. 


V. 


In contracts of novation, and in contracts for the benefit of third 
persons in which the beneficiary is a creditor of the promisee and 
performance by the promisor will operate as a discharge of the debt 
which the promisee owes to the beneficiary, the question of the appli- 
cation of that clause of the statute of frauds which refers to a “spe- 
cial promise to answer for the debt, default or miscarriage of an- 
other person,”** has been raised. It is true that performance by the 
promisor will discharge the debt of another person, who in this case, 
is the promisee; but it will also discharge his own debt, at the same 
time. In an early case of novation,“ which is sometimes cited as if 
it were a case of a beneficiary contract, it seems to have been as- 
sumed that the statute of frauds would have applied but for the 
fact that it had been performed by making such payment. In a later 
novation case,*° which is also cited occasionally as if it were a bene- 
ficiary contract case, it was held that the contract was not within the 
statute of frauds, as it was a contract by which the promisor agreed 
to pay his own debt, in a particular way, rather than a contract on his 
part to pay the debt of another. 

The question of the application of the statute of frauds to bene- 
ficiary contracts was presented in a case in which the debtor con- 





“Bassett v. Hughes, 43 Wis. 319; Houghton v. Milburn, 54 Wis. 554; 
Kuener v. Smith, 108 Wis. 549. 

“Wisconsin Statutes, Section 2307. 

“Story v. Menzies, 3 Pinney 329, 4 Chand. 61. 
“Cotterill v. Stevens, 10 Wis. 422. 
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veyed certain property to another, in consideration of which such 
other person agreed to pay a debt which the transferor owed to a 
third person. The court held that the promise was, in effect, a prom- 
ise to answer for the debt of another, and that such oral promise 
could not be enforced.™ ; 

In the later case in which this question has been presented, the 
contract has been held not to be within the statute of frauds.5* This 
result has been reached on the theory that there was a new and dis- 
tinct consideration moving from the plaintiff to the defendant ;** but 
where no new and distinct consideration could be found, the statute 
of frauds has been held not to apply, on the theory that the prom- 


_isor is, in effect, paying his own debt.54 


In another case, both reasons have been given for holding that 
the statute of frauds does not apply ;** and in other cases, it is as- 
sumed without discussion, that cases of this sort, are not within the 
statute.°* 

A conveyance of land does not, as a rule, contain any express cov- 
enants as to the manner in which the purchase price is to be paid; 
and, in the absence of such express covenants, an oral agreement on 
the part of the grantee to pay to the mortgagee, a debt which is 
secured by a mortgage on such realty, is not a violation of the parol 
evidence rule.** This does not mean, however, that the parol evi- 
dence rule has no application to beneficiary contracts. On the con- 
trary, oral evidence cannot be introduced for the purpose of contra- 
dicting the terms of a contract which is complete on its face and 
unambiguous.®* If the contract appears upon its face to be for the 
benefit of a third person, oral evidence cannot be offered to show 





%Hmerick v. Sanders, 1 Wis. 77. (It was also held that the beneficiary 
could not recover on the ground that no consideration moved from him to 
the promisor.) 

Young v. French, 35 Wis. 111; Hoile v. Bailey, 58 Wis. 434; Smith v. 
Pfluger, 126 Wis. 2532: Johnson v. Bank of Sun Prairie, 155 Wis. 603. 

’Young v. French, 35 Wis. 111.. (In this case the beneficiary waived a 
possible right to a lien against the property which was transferred to the 
promisor.) 

“Hoile v. Bailey, 58 Wis. 434. 

SPutney v. Farnham, 27 Wis. 187. 

“Smith v. Pfluger, 126 Wis. 253; Johnson v. Bank of Sun Prairie, 
155 Wis. 603. 

"Morgan v. South Milwaukee Lake View Co., 97 Wis. 275. 

"Johnston v. Charles Abresch Co., 123 Wis. 180; United States Gypsum 
Co. v. Gleason, 135 Wis. 539. 















WISCONSIN LAW REVIEW 





230 


that the parties did not intend such benefit ;** nor can it be intro- 
duced in an action at law, to show that the language containing the 
promise for the benefit of such third person was inserted by mutual 
mistake. 

Since contracts of this sort are not controlled by the statute of 
frauds or by the parol evidence rule, it follows that two or more 
contracts on the same subject-matter, although between different 
parties, may be read together, for the purpose of ascertaining 
whether the parties have intended the contract for the benefit of a 
third person." A contract between an express company and an 
employé, by which the employé assumes the risk of employment and 
agrees to release his right of action against the express company, or 
against any transportation company with which the express com- 
pany deals, may be read in connection with the contract between the 
express company and the transportation company by which the 
express company agrees to indemnify the transportation company 
against any liability for actions arising from injuries to the employés 
of the express company; and the two instruments when taken to- 
gether may show that the covenant on the part of the employé was 
intended to be for the benefit of the transportation company.*? Con- 
tracts between a county and two different contractors, by one of 
which the one contractor agrees to look solely to other contractors 
for damages caused by their delays, and by the other of which the 
other contractor agrees to perform so as not to delay the remaining 
contractors, may be read together for the purpose of determining 
whether the promise of the latter contractor to the county was in- 
tended to be for the benefit of the remaining contractors. 


VI. 


It is always assumed, without discussion, that the promisor must 
receive a valuable consideration for his promise to the promisee for 
the benefit of a third person,®* unless the contract is under seal. 
This is merely another way of saying that there must be a valid and 
forceable obligation between A and B, for the benefit of C, in order 
that C may bring an action thereon as against A. 





"United States Gypsum Co. v. Gleason, 135 Wis. 539. 
“Johnston v. Charles Abresch Co., 123 Wis. 130. 
“Grant v. Diebold Safe & Lock Co., 717 Wis. 72; Peterson v. Chicago ¢ 
Northwestern Ry., 119 Wis. 197. 
“Peterson v. Chicago ¢ Northwestern Ry., 119 Wis. 197. 
“Grant v. Diebold Safe 4 Lock Co., 717 Wis. 72. 
“Johannes v. Phenix Ins. Co., 66 Wis. 50; Stites v. Thompson, 98 Wis. 329. 
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In many of the cases in which the beneficiary has been allowed 
to bring an action against the promisor the promisee has furnished 
a valuable consideration to the promisor, in order to induce the 
promisor to agree to make a payment to the beneficiary which will 
operate as a discharge of some legal obligation which the promisee 
owes to the beneficiary. 

In many of the cases, A is promising to pay a debt which B owes 
to C.%* This debt may be evidenced by a note ;** and such debt is 
frequently secured by a mortgage on the realty which the promisee 
conveys to the promisor in consideration of the promise of the prom- 
isor to pay such mortgage debt to the creditor of the promisee.* 

The debt which the promisee owes to the beneficiary may be for 
the purchase price of realty, the legal title to which the beneficiary 
has retained until full payment of the purchase price.” 

The obligation from the promisee to the beneficiary may be a con- 
tingent liability on a contract of insurance."® 

A provision in a contract for the exchange of land, by which each 
party agreed to pay a certain amount to the broker for his commis- 





“Kimball v. Noyes, 17 Wis. 695; Bishop v. Douglass, 25 Wis. 696; Putney 
v. Farnham, 27 Wis. 187; McDowell v. Laev, 35 Wis. 171; Bassett v. Hughes, 
43 Wis. 319; Hoile v. Bailey, 58 Wis. 434; Palmeter v. Carey, 63 Wis. 426; 
Johannes v. Phenix Insurance Co., 66 Wis. 50; Fulmer v. Wightman, 87 
Wis. 573; Morgan v. South Milwaukee Lake View Co., 97 Wis. 275; Stites v. 
Thompson, 98 Wis. 329; Kuhl v. Chicago ¢ Northwestern Ry., 101 Wis. 42; 
Kuener v. Smith, 108 Wis. 549; Lenz v. Chicago ¢ Northwestern Ry. Co. 
111 Wis. 198; Smith v. Pfluger, 126 Wis. 253; Fanning v. Murphy, 126 
Wis. 538; Micek v. Wamka, 165 Wis. 97; Johnson v. Bank of Sun Prairie, 
155 Wis. 603. 

“Kimball v. Noyes, 17 Wis. 695. (Sale of business; covenant by pur- 
chaser to pay business debts.) Putney v. Farnham, 27 Wis. 187; McDowell 
v. Laev, 35 Wis. 171; Bassett v. Hughes, 43 Wis. 319; Smith v. Pfluger, 
126 Wis. 253; Johnson v. Bank of Sun Prairie, 155 Wis. 603. 


“Fulmer v. Wightman, 87 Wis. 573. 


“Bishop v. Douglass, 25 Wis. 696; Palmeter v. Carey, 63 Wis. 426; Mor- 
gan v. South Milwaukee Lake View Co., 97 Wis. 275; Stites v. Thompson, 
98 Wis. 329; Kuener v. Smith, 108 Wis. 549; Fanning v. Murphy, 126 Wis. 
538. 

“Hoile v. Bailey, 58 Wis. 434. 

Johannes v. Phenix Insurance Co., 66 Wis. 50. 
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sion for effecting such an exchange, is perhaps an example of this 
class of beneficiary cortracts.™ 

The obligation which a promisee owes to the beneficiary may be 
entirely prospective ;"* as where a covenant to support a certain per- 
son is construed as a covenant to make payments directly to third 
persons who furnish such support.”* 

The obligation which the promisee owes to the beneficiary is not 
necessarily limited to an obligation which arises on contract.”* 

If a railroad which has taken land for its right of way without 
making compensation, conveys its property to another railroad, 
which assumes the obligations of the first railroad, the second rail- 
road is liable, upon such covenant, to the persons who had claims 
against the first railroad for the value of the land thus taken,”* and 
such promise creates a new obligation which may be enforced, al- 
though the statute of limitations has run against the original lia- 
bility.”° 

In some of the cases in which the right of the beneficiary to main- 
tain an action is recognized, there is no prior legal obligation in favor 
of the beneficiary, against the promisee; but there is a so-called 
moral duty which arises out of close relationship between the prom- 
isee and the beneficiary,”* as where the beneficiary is a lineal decend- 
ant of the promisee.”* 


The “moral obligation” on the part of a municipal corporation to 
see that its contractors pay their laborers and materialmen has been 

"Micek v. Wamke, 165 Wis. 97. (It appeared from the original com- 
plaint that the promisor had employed the broker and was liable to him 
for his commission, although possibly only upon the event that the 
exchange was actually made. The opinion of the Supreme Court is based, 
however, on the plaintiff’s ultimate election to rely on the terms of the 
written contract and not upon the original liability.) 

"Houghton v. Milburn, 54 Wis. 554. 

™Houghton v. Milburn, 54 Wis. 554. 

“Kuhl v. Chicago & Northwestern Ry., 101 Wis. 42; Lenz v. Chicago € 
Northwestern Ry., 111 Wis. 198. 

™=Kuhl v. Chicago € Northwestern Ry., 101 Wis. 42; Lenz v. Chicago ¢& 
Northwestern Ry., 111 Wis. 198. 

"Kuhl v. Chicago & Northwestern Ry., 101 Wis. 42; Lenz v. Chicago & 
Northwestern Ry., 111 Wis. 198. 

"Tweeddale v. Tweeddale, 116 Wis. 517; Wetutzke v. Wetutzke, 158 Wis. 
305; Sedgwick v. Blanchard, 164 Wis. 421. 

*“Tweeddale v. Tweeddale, 116 Wis. 517; Wetutzke v. Wetutzke, 158 
Wis. 305; Sedgwick v. Blanchard, 164 Wis. 421. 
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urged as a reason for construing the contractor’s surety bond so as 
to impose this duty upon the surety.” 

A person rarely enters into a contract by which he furnishes some- 
thing of value in consideration of a promise for the benefit of a third 
person, unless the payment to such third person will discharge a legal 
obligation owing by the person who has furnished such considera- 
tion, or unless such third person is closely related to the person who 
has furnished such consideration. The reasoning of the Court of 
Appeals of New York in a case which is often treated as the leading 
American case on this subject,*® justifies the beneficiary’s right of 
action on the theory that the promisee is under some sort of an obli- 
gation to the beneficiary, and that the promisee enters into the con- 
tract and furnishes the consideration in order to discharge such obli- 
gation. Wisconsin had committed itself to the doctrine that the 
beneficiary may sue, in reliance upon the authority of Chitty on 
Pleading ; and it had taken this position eight years before Lawrence 
v. Fox was decided. The Wisconsin courts have not been hampered 
therefore, by the suggestion of Lawrence v. Fox, to the effect that 
the promisee must be under some obligation to the beneficiary. They 
have, on the other hand, felt that they were free to give effect to the 
intention of the parties ; and they have held that if the other elements 
of a valid contract were present, it was not necessary that the prom- 
isee should be under any obligation to the beneficiary.™* 





Builders’ Lumber & Supply Co. v. Chicago Bonding & Surety Co., 167 
Wis. 167. 

“Lawrence v. Fox, 20 N. Y. 268 (1859). 

"Kollock v. Parcher, 52 Wis. 393; Platteville v. Hooper, 63 Wis. 381; 
Grant v. Diebold Safe & Lock Co., 77 Wis. 72; Larson v. Cook, 85 Wis. 564; 
Enos v. Sanger, 96 Wis. 150; Johnston v. Charles Abresch Co., 123 Wis. 
130; United States Gypsum Co. v. Gleason, 135 Wis. 539; R. Connor Co. v. 
Aetna Indemnity Co., 1386 Wis. 13; Warren Webster € Co. v. Beaumont 
Hotel Co., 151 Wis. 1; Concrete Steel Co. v. Illinois Surety Co., 163 Wis. 
41; Builders’ Lumber & Supply Co. v. Chicago Bonding & Surety Co., 167 
Wis. 167; Northwestern Bridge & Iron Co. v. Maryland Casualty Co., 171 
Wis. 526. 

“Where a grantee, in the conveyance to him, assumes and agrees to pay 
the debt of a third person as part of the consideration for his purchase, 
there is no necessity for any consideration to pass from such third per- 
son or his creditor to such grantee to support such agreement; a portion 
of the consideration for the purchase price being left in such grantee’s 
hands, appropriated by the grantor to the payment of the debt which 
such grantee agrees to pay in consideration of the conveyance and of such 
appropriation of the purchase money, he cannot be heard to object to the 
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If B transfers property to A in consideration of A’s promise to 
pay a debt which X owes to C, A cannot set up as a defense, the fact 
that B was under no obligation to C to pay such debt.* 

If B conveys to A, property which is incumbered by a mortgage, 
and A assumes and agrees to pay such mortgage debt, A cannot set 
up as a defense, the fact that B was under no personal obligation 
to C.% 

Indeed, the fact that the promisee is under no obligation to the 
beneficiary, is sometimes a controlling reason in inducing the court 
to treat the contract as one for the benefit of the third person.** 

In the cases in which a surety on a contractor’s bond to the prop- 
erty owner, for payment of claims for material and labor, is con- 
strued as a case for the benefit of the laborers and materialmen, the 
fact that the promisee is not liable to the laborers and materialmen,®® 
or the fact that the promisee is a public corporation, that it is not 
liable personally to the laborers and materialmen, and that the realty 
on which the work in question is done, is not subject to a mechanic’s 
lien,®** is regarded as an element of the transaction which tends to 
show that the contract in question is entered into for the purpose 
of the laborers and material men.*’ 

The fact that a county has entered into a contract with a con- 
tractor upon a public building, by the terms of which such contractor 





performance of his contract because his grantor was not liable for such 
debt. When the grantor makes such an appropriation, and the grantee, 
for a sufficient consideration, promises to pay the amount so appro- 
priated to the creditor of such third person, such grantee thereby becomes 
liable to such creditor; and such liability rests solely on such consideration 
and such promise.” Enos v. Sanger, 96 Wis. 150. 

"Kollock v. Parcher, 52 Wis. 393. 

"Enos v. Sanger, 96 Wis. 150. 

“Grant v. Diebold Safe & Lock Co., 77 Wis. 72; United States Gypsum 
Co. v. Gleason, 135 Wis. 539; R. Connor Co. v. Aetna Indemnity Co., 136 
Wis. 13; Warren Webster &¢ Co. v. Beaumont Hotel Co., 151 Wis. 1; Con- 
crete Steel Co. v. Illinois Surety Co., 163 Wis. 41; Builders’ Lumber ¢ 
Supply Co. v. Chicago Bonding & Surety Co., 167 Wis. 167; Northwestern 
Bridge & Iron Co. v. Maryland Casualty Co., 171 Wis. 526. 

“Warren Webster ¢ Co. v. Beaumont Hotel Co., 151 Wis. 1; Concrete 
Steel Co. v. Illinois Surety Co., 163 Wis. 41. 

“Wilkinson v. Hoffman, 61 Wis. 637. 

"United States Gypsum Co. v. Gleason, 135 Wis. 539; R. Connor Co. v. 
Aetna Indemnity Co., 136 Wis. 13; Builder’s Lumber & Supply Co. v. Chi- 
cago Bonding & Surety Co., 167 Wis. 167; Northwestern Bridge ¢& Iron 
Co. v. Maryland Casualty Co., 171 Wis. 526. 
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agrees to look for damages for delay, to the other contractor, by 
whose delay such damage is occasioned, is said to indicate the inten- 
tion of the county to benefit such contractor by a clause in a contract 
between the county and another contractor, by which such latter 
contractor agrees to do his work in such a way as not to’cause 
delay.** 

If an insurance company has issued a policy to a manufacturer 
which covers goods held by it “in storage or for repair,” one who 
has left an article with such manufacturer for repair, may enforce 
the contract of insurance against the insurance company, although 
there is apparently no liability on the part of the manufacturer to 
such party.* 

If an official bond has been made payable, by mistake, to the su- 
pervisors of the town, instead of to the town, the town has been 
allowed to bring an action on such bond, on the theory that it was 
the beneficiary of the contract, although no liability existed, with 
respect to such transaction, between the town, and the supervisors 
of such town.*° 

The beneficiary has even been allowed to recover, on a promise 
for his benefit, although he is liable to the promisee, upon the trans- 
action which is the basis of such beneficiary contract.™ 

In a case in which C wishes to buy timber from A, and by reason 
of C’s inability to pay therefor, C induced B to give his note to A 
and to enter into a contract with A for the removal of such timber, 
it was held that such contract was made for C’s benefit and that C 
could maintain an action against A for breach thereof.*? 

The suggestion that some duty of the promisee to the beneficiary 
is necessary” has been made; but only in a case in which it was 
held that a contract between a city and a water works company was 
not intended to benefit the property owners; and the additional 
reason that as the city would not have been liable to the property 
owner for its negligence in permitting his property to be destroyed 
by fire,** the water works company would not be liable, is unneces- 


sary. 


"Grant v. Diebold Safe & Lock Co., 77 Wis. 72. 

“Johnston v. Charles Abresch Co., 123 Wis. 130. 

“Platteville v. Hooper, 63 Wis. 383. 

"Larson v. Cook, 85 Wis. 564. 

@=TLarson v. Cook, 85 Wis. 564. 

"Britton v. Green Bay ¢ Ft. Howard Water Works Co., 81 Wis. 48. 
“Hayes v. Oshkosh, 33 Wis. 314. 
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The essential nature of the beneficiary contract involves the idea 
that the beneficiary is not a party thereto, and that he does not fur- 
nish the consideration therefor. To insist that the beneficiary can 
enforce the contract only if he has furnished a consideration to the 
promisor, or if he is a party to the original contract, is, in effect, 
to deny the right of the beneficiary. The theory that consideration 
must move from the beneficiary is invoked only as a make-weight, 
where the court is ready, for other reasons, to deny the right of 
the beneficiary to recover. In an early Wisconsin case, in which 
recovery was not allowed, on the ground that the promise was one 
to answer for the debt of another, the fact that the beneficiary did 
not furnish the consideration was regarded as an additional reason 
for denying his right to recover.” 


This case is perfectly logical throughout, although it is opposed 
to the enormous mass of Wisconsin authority. If the promisor’s 
obligation is regarded as a prima facie promise to answer for the 
debt of another, the existence of a consideration moving from the 
beneficiary is of importance as tending to show that there was a 
new and distinct contract between the promisor and the original 
creditor upon a new consideration. In a case of this sort, the stat- 
ute of frauds would not apply. As has already been pointed out,** 
a promise of this sort is held, by the great weight of Wisconsin 
authority, not to be a promise to answer for the debt of another. 


In a later Wisconsin case, it was suggested that the want of a 
consideration between the promisor and the party who sought to en- 
force the contract to which he was not a party, was decisive of the 
question. The right of the plaintiff to recover was denied.” This 
probably meant, however, that the original contract was not intended 
to benefit the party who was seeking to enforce it, and that the 
benefit which he would have received from performance, was merely 
incidental. In this case B, who owned certain property incumbered 
by a mortgage, had agreed to give a first mortgage to C, and B ac- 
cordingly placed in A’s hands, funds sufficient to pay off the first 
mortgage, in reliance on A’s promise to apply it to such purpose. 
A did not so apply these funds; and it was held upon the facts in 
the particular case, that A was not agent of the owner of the first 
mortgage, and that such payment to A, did not of itself, operate as 





*Hmerick v. Sanders, 1 Wis. 77. 
*See note 52 ante. 
"Barnes v. Deliglise, 78 Wis. 628. 
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a payment of such mortgage.** C’s rights under his mortgage were 
therefore inferior to the rights of the first mortgagee ; and C brought 
an action against A to recover upon A’s promise to apply such funds 
in payment of the first mortgage. While the court emphasized the 
absence of a consideration moving from C to A,** the case may be 
explained on the theory that A’s promise was intended solely for 
B’s benefit and that the benefit which C would have received was 
purely incidental. 


Beneficiary contracts cannot be enforced if the court is deter- 
mined to find a consideration moving from the beneficiary to the 
promisor; and, where the question has been presented squarely, it 
is held that the absence of a consideration moving from the bene- 
ficiary to the promisor does not destroy the right of the beneficiary, 
if the other requisite elements are present.’ This principle is as- 
sumed without discussion in the great mass of Wisconsin authority 
in favor of the right of the beneficiary to maintain such an action. 

The expression “privity of contract” is one of a meaning so vague 
and indefinite as to be practically without legal significance. The 
right of a third person to enforce a promise has been denied on the 
ground that there was no privity of contract ;'°' but this reason was 
given in a case in which the contract was one of indemnity only, 





*Tane v. Duchac, 73 Wis. 646. 
“Tt was Duchac who paid the respondents the money, and they agreed 
with and for him, and for his benefit, to pay it in the discharge of his 
mortgage to Rhyner. If the respondents had also promised the appellants 
that they would so apply Duchac’s money, where was the consideration 
to support it? They advanced no money on the strength of the promise, 
and there was no consideration moving from them to the respondents. 
If there was a promise, either expressed or implied, it must have been to 
Duchac, and this pretended promise to the appellants was only that they 
would perform their promise to Duchac in the application of his money. 
It may be said that the appellants lost, by the failure to perform the 
promise, the benefit of having the first mortgage to secure their antecedent 
claim; but that is immaterial if there was no present consideration for 
the promise to them, and their loss, if any, was only incidental to the 
respondents’ failure to perform their promise to Duchac.” Barnes v. De- 
liglise, 78 Wis. 628. : 
10«Tf, on the receipt of a good and sufficient consideration, A agrees 
with B to assume and pay a debt of the latter to C, then C may maintain 
an action directly upon such contract against A, notwithstanding C is not 
a privy to the consideration received by A.” Johannes v. Pheniz Ins. Co., 
66 Wis. 50. 
See also the discussion in Tweeddale v. Tweeddale, 116 Wis. 517. 
Hberlein v. Fidelity 4 Deposit Co., 164 Wis. 242. 
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and was not intended to benefit the party who sought to maintain 
an action thereon. Where the contract has been intended to benefit 
the third person who sought to enforce it, and the other requisites 
of a valid contract have been present, it has either been said that 
privity is unnecessary,’®* or, which is substantially the same thing, 
that the law creates the privity. The statement that the law cre- 
ates the privity means of course that the privity is a legal fiction; 
and that under proper circumstances, the court will enforce the con- 
tract whether there is any real privity or not.’ 


W. H. Pace. 
(To be concluded.) 





"We adhere to the doctrine that where one person, for a consideration 
moving to him from another, promises to pay to a third person a sum of 
money, the law immediately operates upon the acts of the parties, estab- 
lishing the essential of privity between the promisor and the third person 
requisite to binding contractual relations between them, resulting in the 
immediate establishment of a new relation of debtor and creditor, regard- 
less of the relations of the third person to the immediate promisee in the 
transaction; that the liability is as binding between the promisor and the 
third person as it would be if the consideration for the promise moved 
from the latter to the former and such promisor made the promise directly 
to such third person, regardless of whether the latter has any knowledge 
of the transaction at the time of its occurrence; that the liability being 
once created by the acts of the immediate parties to the transaction and 
the operation of the law thereon, neither one nor both of such parties can 
thereafter change the situation as regards the third person without his 
consent. It is plainly illogical to hold that immediately upon the comple- 
tion of the transaction between the immediate parties thereto, the law 
operates upon their acts and creates the element of privity between the 
promisor and the third person, and at the same time to hold that such 
third person’s status as regards the promise may be changed thereafter 
without his consent. The idea that privity between the promisor and the 
third person is necessary to render the transaction between the original 
parties thereto beyond the reach of either of them to revoke it, or both 
acting together to rescind it, springs from the supposed necessity of con- 
tractual relations between the promisor and the third person, binding 
upon the promisor at law. The moment such essential is established, 
it seems clear that such third person’s right accrues and becomes abso- 
lute.” Tweeddale v. Tweeddale, 116 Wis. 517. 


“The law, operating upon the act of the parties, creates the duty, estab- 
lishes the privity and implies the promise and obligation on which the 
action is founded.” McDowell v. Laev, 35 Wis. 171 (175), adapting the lan- 
guage of Brewer v. Dyer, 61 Mass. (7 Cush.) 337: which is quoted with 
approval in Enos v. Sanger, 96 Wis. 150, and Kuhl v. Chicago ¢ North- 
western Ry., 101 Wis. 42 (57). 
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For a similar form of statement see Tweeddale v. Tweeddale, 116 Wis. 
517. 

As to the privity of the parties, there is the same privity as that 
between the promisor and the promisee in any case, and the same privity 
as in all the above cases.” (Kimball v. Noyes, 17 Wis. 695; Cook v. Bar- 
rett, 15 Wis. 596; Kollock v. Parcher, 52 Wis. 393; Bassett v. Hughes, 43 
Wis. 319; Cotterill v. Stevens, 10 Wis. 422; Putney v. Farnham, 27 Wis. 
187; McDowell v. Laev, 35 Wis. 171.) Grant v. Diebold Safe & Lock Co., 
77 Wis. 72. 
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NOTES ON RECENT CASES 


DAMAGES—Fact OF DAMAGE UNCERTAIN—In Wachtel v. National Al- 
falfa Journal Co., 176 N. W. 801 (Iowa), the defendant offered prizes to 
persons residing in forty-two counties of the state who would engage 
in a contest for subscriptions to the Alfalfa Journal. The territory was 
divided into districts and prizes were to be awarded to contestants re- 
ceiving the largest number of votes in each district, based upon the 
number of subscriptions obtained; and also a grand prize to the con- 
testant receiving the largest number of votes in the forty-two counties. 


The voting power of each subscription decreased as the end of the 
contest, which was to open April second and close June sixteenth, ap- 
proached. The plaintiff accepted the defendant’s offer, entered the con- 
test and continued to work for subscriptions until April twenty-eighth, 
when the defendant advised her by letter that the management had de- 
cided to abandon the contest in the district in which the plaintiff re- 
sided. At the time the contest was closed in this district, the plaintiff 
stood first in the number of subscriptions obtained and was entitled to 
more votes than any of her competitors. Each contestant failing to 
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secure one of the prizes was to secure a commission upon the amount 
turned in on subscriptions. The plaintiff alleged in her petition that 
on account of the termination of the contest in her district, she was 
deprived of a right to participate therein and win one of the prizes 
offered, and asked substantial damages. The lower court allowed 
nominal damages together with a commission on subscriptions turned 
in by her. The higher court reversed the decision, granting substantial 
damages. 

Regarding the question of damages, Wachtel v. National Alfalfa Jour- 
nal Co., takes the view that the plantiff is entitled as a matter of law, 
to more than nominal damages. It is a matter for the jury to decide 
“the value of the right to compete.” The opinion states, “The measure 
of the plaintiff's damage was the value of the contract, the value of the 
right to compete for one of the prizes offered. In estimating the dam- 
ages to be allowed, the jury would have the right to take into considera- 
tion the number, character, and value of the prizes offered, the num- 
ber of the contestants, the extent of the territory covered by the con- 
tract, the standing of the plaintiff at its termination, her reasonable 
probability, if shown, of winning one of the prizes, and such other 
facts and circumstances as might reasonably bear thereon. There is, 
of necessity, much uncertainty as to what might have been the outcome 
of the contest, but the probability of the plaintiff winning a prize under 
the facts disclosed is not so uncertain, indefinite, and contingent as to 
limit her right of recovery as a matter of law, to nominal damages.” 

Damages will be allowed in a business where the business is estab- 
lished and the profits can be estimated with certainty from the profits 
of former years. Allison v. Chandler, 11 Mich. 542. But where there is 
no guide by which the jury can determine the damages with any de- 
gree of certainty, nominal damages only are given. Where the plaintiff 
contracted for a hall, and was to receive fifty per cent of the gross re- 
ceipts, it was held, upon breach, that the amount of profits the plain- 
tiff would have realized had the contract been performed were not 
susceptible of proof. Bernstein v. Meech, 130 N. Y. 354. Where the evi- 
dence presents a fair basis for determining damages with reasonable 
certainty, they will be allowed. Stumm v. W. U. Tel. Co., 140 Wis. 528. 
The plaintiff, however, must not rest his case upon proving damage. 
Evidence of the extent and character of the injury should be introduced 
from which the jury can reasonably compute the amount of damage. 
Leeds v. Metropolitan Gas-Light Co., 90 N. Y. 26. 

Should the question of damages be left to the jury in this case? It 
is hard to see how the jury has any tangible basis for assessment. 
The contest was not half over when the defendant committed the 
breach. Very few contestants to date had entered the competition. The 
plaintiff had done very little work. There are no criteria, nothing 
certain, from which the jury could foresee that the plaintiff would win 
even the lowest prize. The case would come within the rule laid down 
in Brigham v. Carlisle, 78 Ala. 2438, citing with approval from 1 Suth. 
Dam. 141 that “mere speculative profits, such as might be conjectured 
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would be the probable result of an adventure, defeated by breach of a 
contract, the gains from which are entirely conjectural and with respect 
to which no means exist of ascertaining even approximately the probable 
result, cannot under any circumstance be brought within the range of 
recoverable damages.” There is uncertainty, not only to what the 
amount of damage would be but whether the plaintiff would ever suffer 
any damage. Bredemeir v. Pacific Supply Co., 64 Or. 576, states that 
the rule that uncertain or contingent damages cannot be recovered for 
breach of contract applies only to uncertainty whether any gain or 
benefit would be derived from performance and not to uncertainty as to 
the amount of benefit which will be so derived. 

The court relies very much on the English case of Chaplin v. Hicks, 
2 K. B. (1911) 786, to establish its holding. The facts of that case bear 
a striking similarity to the present one. The defendant contracted to 
give to fifty out of six thousand ladies, selected by the votes of readers 
of a newspaper, a chance to be engaged by him at varying remuneration 
in theatrical work. The plaintiff was one of the fifty selected. Due 
solely to the defendant’s negligence, the plaintiff failed to present her- 
self on time at the place where twelve out of the fifty were to be chosen 
and as a consequence lost her chance. It was admitted at the trial 
that there was a breach of the contract but the defendant maintained 
that only nominal damages could be obtained. The court, however, al- 
lowed substantial damages on the ground that the plaintiff had a valu- 
able right for which, if capable of transfer, everyone would recognize a 
good price could be obtained. It was for the jury to assess the value 
of this right. This case does not agree with the principles first stated. 
There is no basis from which the jury can assess damages, any estimate 
necessarily must be a conjecture. There is nothing to show that the 
plaintiff has lost anything through the defendant’s breach. 

The case does not agree with the American authorities cited above. 
Even in England the case is doubtful authority. Sapwell v. Bass, 2 K. 
B. (1910) 486, seems contra to this. The facts were: It was agreed 
in 1908 between the plaintiff, who was a breeder of racehorses, and the 
defendant, who owned a stallion, that the defendant’s stallion should 
serve the plaintiff's broodmare during the season of 1909 in considera- 
tion of the sum of £315. The defendant, in 1908, sold the stallion 
to a purchaser in South America, and thus precluded himself from car- 
rying out the contract. The plaintiff gave evidence to prove that he 
had made from the sale of foals by the same stallion but of other mares 
belonging to him, sums considerably in excess of £315. The plaintiff 
claimed damages upon the ground that he had in all probability lost 
a valuable foal. It was held that the damage was too remote and 
contingent, entitling the plaintiff to nominal damages only. The court 
enumerated nine contingencies upon which the plaintiff’s profits de- 
pended. Chaplin v. Hicks in effect overrules this case but gives no 
adequate reason for doing so. Sedgwick states the two cases without 
comment but disapproves the “value of a chance” theory. Sedgwick, 
Damaces, 9th Ed., 380. 
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It would seem the more logical to follow the American authorities 
stated rather than the view of Chaplin v. Hicks, and give nominal dam- 
ages where there is much doubt as to whether the plaintiff would have 
been benefited by full performance on the part of the defendant. 

C. BE. Soperserc. 


AGENcY—LIABILITY OF ONE WHO ASSUMES OR EXcEEDS AUTHORITY— 
There is a generally accepted principle in the law of Agency which 
says that one who expressly or impliedly holds himself out as having 
authority which he in fact does not have is liable to a third party for 
any damage such third party may have suffered in reliance on such 
representation. The only doubt seems to be as to what form of action 
is the proper one. Huffcut on AGeENncy, section 183; 1 Mechem on 
Agency 1,000 et seq.; Dennison v. Austin, 15 Wis. 334; Fredendall v. 
Taylor, 23 Wis. 538; Oliver v. Morawetz, 97 Wis. 332; Wisconsin Farm 
Co. v. Watson, 160 Wis. 638. 

A recent Wisconsin case, The Outagamie County Bank v. Tesch, 177 
N. W. 6, seems to run contra to this rule. In this case the cashier of 
the bank had sent a note to Tesch on which a guarantee had been 
stamped which Tesch was to sign. Tesch’s son brought this note back 
with some other papers, and the cashier noticed that Tesch, the father, 
had signed above the guarantee, and when he remarked about it, the 
son signed the guarantee as follows: W. Tesch, by W. C. Tesch. The 
note was not paid at maturity, and the bank brought action on it mak- 
ing the makers, and Tesch the father, and Tesch the son defendants. 
On motion the action was dismissed against the father since he had 
given his son no authority to sign for him. The son also moved that 
the action be dismissed as against him, but the court refused, and 
found him liable as guarantor upon the note, he having assumed to 
have an authority which he did not in fact have. The son appealed, 
and judgment was reversed as against him. 

The Court based its decision on a rule of implied agencies, that no 
authority shall be implied in an agent except where it is necessary to 
carry out the express authority, which rule, it said, was strictly ap- 
plied when it concerned the execution or negotiation of commercial 
paper. The Court then found that there was no fraud nor express war- 
ranty of authority, and that, therefore, the conduct of the cashier 
should be considered in connection with this rule, and that so con- 
sidered the cashier had no right to assume that the son had any 
authority to sign for his father. This decision may be justified on the 
facts, though a prima facie case of implied warranty would seem to be 
made out, for the son by his act in signing represented that he had such 
authority. 2 C. J. 803; McCurdy v. Rogers, 21 Wis. 197. Furthermore, 
the cashier by accepting his act prima facie relied upon such repre- 
sentation. But, however that may be, the ground upon which the Court 
founded its decision appears to be hardly tenable, for though the rule 
propounded by the Court is sound enough, it applies to the situation 
where the third party is trying to hold the principal for the act of his 
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agent, and not where the third party is trying to hold the agent. All 
the authorities which the Court cites deal with the question of the 
principal’s liability. This decision, then, seems to extend a rule which 
governs the relations between a third party and a principal to a situa- 
tion where only the third party and agent are concerned. Such an 
extension of the rule is apparently without precedent. 

Atvin M. Loverup. 


SALES—WHEN TITLE Passes—REScISSION—UNiFoRM Sates Act—In 
Sliter v. Creek View Cheese Factory, (Wis.) 179 N. W. 745, the defendant 
bought a plant consisting of a separator, pipes, etc., which was to be in- 
stalled in the defendant’s factory as a unit by the plaintiff. The defendant 
hauled the separator to its factory and retained it there a considerable 
time. The plaintiff failed several times to install the plant as promised. 
On October 17th the defendant wrote the plaintiff that if they did not 
install by the 21st the order would be cancelled. The plaintiff failed to 
install by the 21st, and the defendant refused to allow him to install 
the plant on the 30th of October. Held, in an action for the purchase 
money, that receiving and retaining the separator did not amount to 
an acceptance, the title did not pass until the stipulated installation 
was complete. Wis. St. 1919, sec. 1684t 19 subd. 2 (sec. 19 Uniform 
Sales Act); Bradford Piano Co. v. Hacker, 162 Wis. 335, 156 N. W. 140. 
See also Automatic Time-Table Advertising Co. v. Automatic Time-Table 
Co., 208 Mass. 251, 94 N. E. 462; Jac Bolsenfahr Co. v. Gross, 164 N. Y. 
Sup. 887; Enterprise Wall Paper Co. v. Nilson Rantual Co., 260 Pa: 540, 
103 Atl. 923, and because of unreasonable delay in installing the separ- 
ator, the defendant was entitled to rescind the contract on giving plain- 
tiff reasonable notice. The court cites Davis v. Hubbard, 41 Wis. 408; 
School District v. Hayne, 46 Wis. 511, 1 N. W. 170; Jung Brewing Co. 
v. Konrad, 137 Wis. 107, 118 N. W. 548. See also Barrie v. Quinley, 206 
Mass. 258, 92 N. E. 451. 

For cases construing Sec. 19 of the Uniform Sales Act (Wis. St. Sec. 
1684t 19) see Terry, Uniform State Laws Annotated, page 210. 

D. V. W. BeckwirTH. 


MASTER AND SERVANT—UNAUTHORIZED INVITATION TO RIDE ON TRUCK— 
Ingury—A servant without authority invited a nine-year-old boy to 
ride on the running board of the truck he was driving and through his 
negligent driving the boy was thrown off and injured. Held, though the 
boy was a trespasser, the employer was liable for the injuries sustained. 
Kalmick v. White, (Conn.) 111 Atl. 845. 

The court while holding that the servant in inviting the boy to ride 
was acting outside the scope of his authority, based its decision on the 
assumption that the driver, in driving the vehicle, was acting within 
the scope of his employment and while negligently performing his mas- 
ter’s work committed the injury. The court then applied the reason- 
ing of the famous donkey case, Davies v. Mann, 10 M. & W. 545, and 
held that the driver was bound to exercise ordinary care towards the 
trespasser when his position was known, and for his failure to do so 
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the master was liable. This would be so if the proximate cause of the 
injury was the negligent driving of the servant. But if the unauthor- 
ized invitation and permission to ride on the running board was the 
proximate cause of the injury then the principle indicated above would 
not apply, as it would be holding the master liable for acts of the 
servant not done within the scope of his authority. While there ‘is a 
conflict of authority on this question, a majority of the courts hold, 
though, it is submitted, not with the better reason, that the proximate 
cause of the injury is the unauthorized invitation, and therefore the 
master is not liable. In Dover v. Mayes Mfg. Co., 157 N. C. 324, 72 
S. E. 1067, the court said, “No master is chargeable with the acts of his 
servant, unless he acts in the execution of the authority given him.” 
In Powers v. Williamson, 189 Ala. 600, 66 So. 585, the court said, “So 
far as the plaintiff is concerned the relation of master and servant did 
not exist between the driver and the defendant.” In Dougherty v. C., 
M. & St. P. R. Co., 137 Ia. 257, 114 N. W. 902, the court held the original 
wrongful act of the servant was the proximate cause of the injury and 
not his subsequent negligence. In New York there has been a tend- 
ency to constitute the invited person a licensee, Royal Indemnity Co. v. 
Platt & U. Reg. Co., 163 N. Y. Supp. 197. Nudelman v. Borden’s Con- 
densed Milk Co., 1386 N. Y. Supp. 49. 

A railroad employe who, for his own purpose or to indulge a child’s 
whim, invites or permits a child or adult to ride on the engine or cars 
and an injury results, the railroad company has been held not liable 
where the court has considered the case from the standpoint of scope 
of authority of the employee. Pa. R. Co. v. Langdon, 92 Pa. 21; Burns 
v. So. R. Co., 63 So. C. 46, 40 S. E. 1018; Spencer v. Chi., M. & St. P. R. 
Co., 161 Wis. 474. However, a different result has been reached where 
the question has been approached from the standpoint of the employee’s 
duty to keep people out of a place of danger and failed to exercise his 
restraining authority. Lovejoy v. Denver ¢ R. G. R. Co., 59 Colo. 222, 
146 Pac. 263; Hauck v. Chi. d A. R. Co., 116 Mo. App. 559, 92 S. W. 738; 
Brennen v. Fair Haven and W. R. Co., 45 Conn. 284. 

C. F. MIKKELSON. 


INSURANCE—FORFEITURE BY Vom COoNVEYANCE—The question as to 
whether an incumbrance which is void because of usury violated the 
provision of an insurance policy, “that if the subject of insurance be per- 
sonal property and be or become incumbered by a chattel mortgage” arose 
in Lipedes v. Liverpool, London and Globe Insurance Co., Ltd., (N. Y.) 
128 N. E. 160, and it was decided by a divided court, four to three, that 
such an incumbrance was within the conditions of the policy. The 
court compared the situation with that where the insured contracts ad- 
ditional insurance in contravention to the provisions of the policy but 
where the second policy stipulated that it shall be null and void in 
case of any existing insurance, in which case the same court held that 
the first policy became void and that it was immaterial whether the 
second policy was voidable or void. 
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The court assumed as a fact that the mortgage was void but con- 
tended that the same moral risk which makes incumbered property less 
desirable than unincumbered property as an insurance risk existed in 
either situation and that the fact that, “the necessities or ignorance of 
the insured have forced him into the hands of the usuror does not make 
the information sought a matter of indifference.” 


The dissenting opinion was based on the assumption that the policy 
contemplated a valid incumbrance and that the defendant “seeking to 
avoid the policy on the ground that the property was incumbered by 
mortgages was bound to show they were as against the insured, mort- 
gages in reality as well as in appearance.” 


The courts construe clauses forfeiting the policy on breach of condi- 
tion thereof, strictly, and against the insurance companies. They hold 
in general that only a valid subsisting incumbrance was contemplated. 
“To effect a breach of condition the mortgage must be both valid and 
operative as an incumbrance.” 2 Cooley’s Briers ON INSURANCE, 1775. 
May, Insurance Vol. 2, sec. 292, declares an invalid mortgage not to be 
an incumbrance such as would avoid the policy. “In the first place 
the incumbrance must be a valid one.” 13 A. and E. Encyc. Law (2d. 
ed.) 259, “If the instrument be inoperative the condition is not broken 
for no real incumbrance has been created.” 19 Cyc. 757. 


A recorded mortgage barred by the Statute of Limitations was held 
not to be an incumbrance within the terms provided that the policy 
be void “unless he have a good and perfect unincumbered title” “and 
the incumbrance if any be fully disclosed.” Lockwood v. Middlesex 
Mutual Assurance Co., 47 Conn. 553, and a mortgage on a homestead 
void because the wife did not join was held not to be an incumbrance 
“the policy has reference to a valid incumbrance,” “the legality or il- 
legality and not the intention of the assured must govern.” Watertown 
Fire Ins. Co. v. The Grover and Baker Sewing Machine Co., 41 Mich, 
131, 1 N. W. 961. In Smith v. Insurance Co., 60 Vt. 682, there was an 
undischarged mortgage which the mortgagor still thought to be valid 
and effective but which the mortgagee secretly released by tearing up 
the mortgage note. The court held this not to be an incumbrance but 
held the non-disclosure to be a breach of warranty as the mortgagors 
had warranted that they had “not omitted to state to the company any 
information material to the risk,” because the insured’s belief that the 
mortgage was still subsisting was a material fact, the moral hazard 
remaining the same as if the mortgage had existed in fact. But the 
court in Lipedes v. Insurance Co., supra, in holding the conditions of the 
policy to be breached irrespective of whether the incumbrance was valid 
or not placed its decision on the same ground, “but the moral hazard is 
the test by which the terms of the policy are to be construed.” 

Where the mortgage was outstanding of record but the plaintiff al- 
leged the same to have been paid the court said in Warner v. Middlesex 
Mutual Ins. Co., 21 Conn. 444, “now admitting that the mortgage had 
been paid after due day, still Brandigee (mortgagee) had according to 
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our decisions a title which he could set up as a defense to an action 
of ejectment and as this title was outstanding in Brandigee it is 
obvious that the plantiff did not have perfect title at the same time.” 
In Wisconsin where payment after due day discharges the mortgage, 
the court held in Hawkes v. Dodge County Mutual Ins. Co., 11 Wis. 188, 
where the plaintiff had made arrangements with the mortgagee’s attor- 
ney, as foreclosure proceedings were being instituted, to pay the mort- 
gage debt and the mortgagee assented and informed the plaintiff that 
the debt had been paid, that the mortgage, although still of record, did 
not breach the conditions of the insurance policy against incumbrances. 
Where a conveyance which was made to secure a debt was found to be 
void because of usury the court said, “this being so it did not pass title 
out of him and therefore presented no obstacle to recovery. Phoeniz 
Ins. Co. v. Asbury, 102 Ga. 565, 27 S. E. 667. Where the insured mort- 
gaged his stock to a creditor in violation of a statute preventing debtors 
from preferring creditors and the mortgage was declared void after the 
loss occurred, the court held the same to be an incumbrance within the 
provisions of the policy against incumbrances. The court held that the 
statute did not render the mortgage void ipso facto, but that the statute 
was, in effect, for the benefit of the other parties concerned and not 
for the parties privy to the transaction; and that as between the mort- 
gagee and the mortgagor, the mortgage was valid; thereby distinguish- 
ing this case from Phoenix Insurance Co. v. Asbury, supra, in that the 
Georgia Statute made the conveyance absolutely void as between the 
parties. RupotpH M. ScHLABACH. 


THE EFFEcT OF AN INFANT’S MISREPRESENTATION AS TO His AGe—The 
question of the effect upon the rights of an infant of his misrepresenta- 
tion as to his age is one which has given rise to a wide variance of 
opinion in the jurisdictions where the question has been decided upon. 

Lord Mansfield remarked in the case of Zouch ex dem, Abbott v. Par- 
son’s (1763) 3 Burr. 1794, 97 Eng. Reprint 1103, that a rule deducible 
from the nature of the infant’s privilege which is given as a shield, 
and not as a sword, is “that it shall never be turned into an offensive 
weapon of fraud or injustice.” 


The question has been presented to the court in connection with the 
administration of two distinct public policies, each designed to protect 
the infant: First, the policy which denies certain defenses to employers 
who hire infants in violation of statutes designed to prevent child 
labor, secure proper school attendance and safeguard the health and morals 
of the child; second, the public policy which protects the infant from his 
own indiscretions and the imposition of adults, by permitting him to 
avoid his contracts. 


In the recent case of Mueller and Son v. Gothard, et al, Wis. 179 N. 
W. 576, the first one of these considerations seems to have governed 
the court’s decision. This case was an action to review an order of the 
Industrial Commission awarding under the Workmen’s Compensation 
Act treble damages to a minor in the employ of plaintiff, said minor 
being of permit age, but employed without a permit. It appears that 
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the minor falsely represented himself to be above permit age, and that 
the employer relied upon such representation in employing him. Mr. 
Justice Vinje held in his opinion that “the case is disposed of adversely 
to the plaintiffs by the ruling in Stetz v. Mayer Boot and Shoe Co., 163 
Wis 151, 156 N. W. 971, Ann. Cas. 1918 B 675. 

In this last case the plaintiff, who was under sixteen years of age, 
had been employed by the defendant. The plaintiff had not obtained 
a written permit authorizing his employment under subsection 1, sec- 
tion 1728a, which forbids the employment of children, “between the 
ages of fourteen and sixteen years . . in any factory, or work- 
shop or at any gainful occupation, or employment . . . unless there 
is first obtained a written permit authorizing the employment of such 
child.” The court quoted at length from the case of Pinoza v. Northern C. 
Co., 152 Wis. 473, 140 N. W. 84, in which it was held that in an action 
for injuries to a boy under sixteen years of age which resulted from 
his employment by the defendant in violation of section 1728a, statutes 
of 1911, the defense of contributory negligence is not available, for “if 
@ person purposely does an act in violation of a duty created by law as 
regards the personal safety of others, and the policy of the written 
law is that the prevention of such violations is so important that a 
person guilty thereof should in addition to civil liability to the injured 
person be held criminally liable as for a serious offense against the 
public, the act should be regarded as done regardless of human life or 
bodily injury.” The court holds, therefore, upon the authority of the 
Pinoza case, that “the liability in this class of cases is predicated upon the 
tort arising from the act which the law denounces as a crime as dis- 
tinguished from liability arising from acts of ordinary negligence” and 
that “there was an actual or constructive intent to violate the law, 
equivalent, as indicated, to a constructive intent to cause the consequences 
which the law was designed to prevent.” Since the stafute is declarative 
of public policy and makes all violations of it criminal acts “the plea 
that he (the employer) to protect himself from the consequences resulting 
from his violation of this law . . . acted with reasonable diligence 
to avoid a breach of it, would seriously restrict and modify the ben- 
eficial objects for the protection of children which the legislature obvi- 
ously intended to accomplish.” 


It appears to de well established law in Wisconsin that an employer 
who is in violation of a statute cannot, as a defense, plead plaintiff’s 
misrepresentation as to his age when the statute under consideration 
was aimed at the master and not at the servant. , 


An entirely different question is presented where the liability arises 
from acts of ordinary negligence or ex contractu. Probably the first 
case which had any bearing upon this question in Wisconsin was that 
of Eliott v. Eliott, 81 Wis. 295, 51 N. W. 81, 15 L. R. A. 259 in which a 
minor who had represented himself as being nineteen years old when 
in fact he was under eighteen, was allowed to maintain a suit for 
the annulment of his marriage in spite of his fraud. The court held 
that “an infant, incapable for want of age to enter into a valid contract 
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of marriage, is incapable also to estop himself by a fraudulent declaration 
of his age to assert the invalidity of an action for the annulment thereof.” 
It should be remarked in passing that this case was rested, in part, 
upon another ground by the court, namely that, even if the plaintiff 
had been nineteen years old as he had represented himself, his marriage 
would still have been unlawful in that the consent of his parents, which 
is necessary to the lawful marriage of a minor had not been obtained 
in accordance with Section 2334 of the Wisconsin Statute, and that 
since the marriage would have been invalid in any case, the plaintiff's 
fraudulent statements could not have damaged the defendant. It is 
doubtful whether this is the proper interpretation of section 2334 (see 
Sanborn and Berryman’s Annotations) but since the court took the view 
that it did, a possible ground for distinguishing its decision is offered. 


The next case is that of Thormaehlen v. Kaeppel, 86 Wis. 378. The 
opinion in this case written by Mr. Justice Lyon who also wrote the 
opinion in the Eliott case. This was an action to set aside and 
cancel a certain mortgage executed by plaintiff to the defendant during 
her minority. It was claimed that the plaintiff was guilty of a fraud 
because she failed to inform the defendant, when she executed the 
mortgage that she was a minor. Justice Lyon said, “We suppose, of 
course, that a court of equity would refuse to relieve an infant of 
his contract if his own fraud induced the other party to enter into it. 
But we do not think . . . that the mere failure of the plaintiff to im- 
part such information, unasked, . . . amounts to a fraud which 
would close the doors of the court against her. 


The later case of Grauman, Marz, and Cline Company v. Krienitz, 142 
Wis. 556, 126 N. W. 50 is of considerable interest because of the dis- 
cussion by Justice Marshall. The authority of this case is considerably 
weakened because the facts are somewhat uncertain. It appears to 
be unsettled whether or not the infant represented himself to be of 
age when he signed the guaranty. The court holds that “a minor 
may, in making a contract beneficial to himself, under some circum- 
stances preclude himself by equitable estoppel from subsequently avoiding 
it on the ground of his infancy. The basic circumstances rendering that 
applicable is actual fraud; express representations of capacity to con- 
tract inducing the adverse party to enter into the agreement.” And 
later in the same opinion: “The rule that an infant may bind him- 
‘self by his actual fraud, but not by mere conduct or silence when he 
ought to speak, is very guarded. It forms an exception to the one that an 
infant or other person under disability cannot bind him or herself by 
estoppel. It is confined to cases where the infant, though under legal 
discretion, is in fact developed to thé condition of actual discretion. It 
is further confined to cases of actual fraud, and where the contract or 
transaction is beneficial to the minor.” The court held that in the case 
under discussion there could be no recovery because “a minor unless in 
some extreme cases of which this is not a type, cannot estop himself from 
pleading his minority to avoid a contract which is not beneficial to him 
as in the case of his becoming a mere surety or accommodation maker of a 
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promissory note.” The court in summarizing pointed out that the doctrine 
as applied to minors is closely fenced about: “(1st) By necessity for 
actual discretion; (2nd) necessity for actual fraud; (3d) necessity of 
beneficial nature of the transaction to the minor.” This opinion was given 
in 1910. Since that time there have been no decisions upon the question 
with the exception of Stetz v. Mayer Boot and Shoe Co., and Mueller and 
Son v. Gothard which cases have already been discussed. The limitations 
laid down by Mr. Justice Marshali in the Krienitz case have found no 
application in these later cases and are probably of little practical import- 
ance where it is sought to use the infant’s fraud as a defense by one 
who is in violation of a statute designed for the protection of the infant 
since in such a case there is little likelihood of the infant being in a state 
of actual though not legal discretion, nor is it likely that any court would 
hold such a transaction to be beneficial to the minor. So far there has been 
no decided case in which the court has actually held that an infant could 
estop himself from pleading his infancy because of his misrepresentation. 
On the other hand there has been considerable dicta to indicate that 
such an estoppel is by no means impossible. 

Little help is to be had from other jurisdictions. The courts are not 
agreed upon this subject. Some of the courts hold that “by the mis- 
representation of the infant as to his age, especially where his personal 
appearance, family surroundings, and business activities coupled with 
a misrepresentation or fraudulent concealment, leads one who deals 
with him in good faith and not knowing that he is an infant to be- 
lieve that he is of age, he will be estopped from maintaining an action 
to avoid his executed contract.” County Board of Education v. Hensley 
(1912) 147 Ky. 44, 144 S. W. 63; 42 L. R. A. (N. S.) 643. Others hold 
that he will not be estopped. Sims v. Averhardt (1880) 102 U. S. 300, 
26 L. Ed. 87; Browne v. McCune (1851) 5 Sandf. (N. Y.) 224; Keen v. 
Coleman (1861) 39 Pa. 299, 80-Am. Dec. 524. Some courts hold that he 
is estopped in equity. Pemberton Bldg. ¢ L. Ass’n. v. Adams (1895) 53 N. 
J. Eq., 258, 31 Atl. 280; United States Invest. Corp. v. Ulrickson (1901) 
84 Minn. 14, 86 N. W. 613, 87 Am. St. Rep. 326. So far as actions er 
contractu are concerned the weight of authority is decidedly against the 
estoppel; in other cases it is not easy to say where it is. In Iowa a statute 
prevents disaffirmance of contracts “in cases where, on account of the 
minor’s own misrepresentation as to his majority or from his having 
engaged in business as an adult, the other party had good reason to believe 
the minor capable of contracting.” Oswald v. Broderie (1855) 1 Iowa 380; 
Prouty v. Edgar (1858) 6 Iowa 353. 


Perhaps the closest approximation to accuracy in a general statement 
upon the subject was attained by the New Jersey Court in Hayes v. 
Parker (1886) 41 N. J. Eq. 630, 7 Atl. 581 when it said: “At law it is 
conclusively presumed that a person within the age of twenty-one is 
unfitted for business, and that every contract into which he enters is to 
his disadvantage, and that he is incapable of fraudulent acts which 
will estop him from interposing the shield of infancy against its enforce- 
ment. In equity however, this rigid rule has its exceptions. Equity 
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will regard the circumstances surrounding the transaction, the appearance 
of the minor, his intelligence, the character of his representations, the 
advantages he has gained by the fraudulent representation, and the 
disadvantage to which the person deceived has been put by them, in de- 
terming whether he should be permitted te invoke successfully the plea 
of infancy.” Harry 8. Fox. 


STREET RAILWAYS AND INTERURBAN Rartways—The distinction between 
urban street railway service and interurban railway service is important 
in Wisconsin for two reasons. A company operating interurban cars within 
the limits of a city must have a special franchise or permit therefor in 
addition to its franchise or permit for urban street railway service. Inter- 
urban service also imposes an additional burden upon the streets for 
which compensation must be made to abutting owners. The case of 
Milwaukee v. Milwaukee E. R. € L. Co., 180 N. W. 339, revises the defini- 
tion of street railway and interurban railway service and overrules 
Younkin v. Milwaukee L. H. & T. Co., 120 Wis. 477. Under the old defini- 
tion a car operated from a point without a city to a point within a city or to 
a point beyond it was an interurban car even though it operated within 
the city limits as a local car and rendered local street railway service. 
Under the revised definition a car entering the city from a point beyond 
the city limits loses its interurban character within the city limits if it 
renders reasonable and proper local street car service. It is only when it 
is operated exclusively as an interurban car or without affording reason- 
able local service that it retains it interurban character. The case also 
holds that a city in its governmental capacity may maintain an action to 
enjoin the operation of interurban cars within its limits without an 
interurban franchise, and as an abutting owner may sue to restrain the 
operation of such cars where compensation has not been made and that 
the right to sue in either capacity is not lost by an acquiescence extending 
for more than twenty years. 


LANDLORD AND TENANT—NOTICE TO Quit—In Molter v. Spencer, —— Wis., 
—, 180 N. W. 261, an action for unlawful detainer, it appeared that the 
plaintiff had, on Aug. 25, 1919, rented the premises to the defendant, and a 
receipt for the first month’s rent had been given in the following form: 
“1919. Received from H. M. Spencer, twenty-five dollars for rent of second 
flat at 456 Grover Street from 8/25 to 9/25, 1919.” The defendant contin- 
ued to occupy thereafter paying rent monthly, though on what date does 
not appear. On the 25th day of February, 1920, the plaintiff served upon 
the defendant written notice to quit March 25, 1920. It was conceded that 
the tenancy was a tenancy from month to month, and could be terminated 
only in the manner prescribed by law for the termination of such tenancies. 
It was held that the notice was insufficient. 

The reasoning of the court was as follows: Section 2183 of the 
Wisconsin Statutes of 1919 has been construed to apply to periodic ten- 
ancies. Sutherland v. Drolet, 154 Wis. 619, 143 N. W. 663. Under this 
statute one month’s notice (two months’ as amended by Ch. 15 of the Laws 
of the Special Session of 1920) in writing must be given by the landlord to 
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the tenant to terminate a tenancy from month to month. This notice 
must expire at the end of the rent month. Sutherland v. Drolet, supra. 
Since the rent month commenced on the 25th of the month, it ended on the 
day preceding the 25th of the following month, or the 24th. Under Sec. 
4971, subd. 10, Wis. Stats., one month, as used in section 2183, means a 
calendar month. This, as applied to the facts of this case, means the 
number of days in the calendar month in which the notice was given. 
Minard v. Burtis, 83 Wis. 267, 53 N. W. 509. In the computation the 
day upon which the notice was given must be excluded. Sec. 4791, subd. 24, 
Wis. Stats. In February, 1920, there were 28 days. Excluding Feb. 25, the 
day upon which the notice was given, there remain only 27 days to and 
including March 24. Hence the notice would have been insufficient even 
though March 24 had been specified as the date of termination. The 
effect of specifying the 25th, it was therefore unnecessary to decide and 
it was left undecided. 

It seems difficult to escape from the conclusion here reached. Still 
the decision causes some surprise when first inspected, since it seems 
natural that the notice should be given on and should expire on a rent 
day. This was the rule in the case of tenancies from year to year at com- 
mon law. The half year’s notice required must be given at least two 
quarters in advance of the particular quarter-day upon which the yearly 
period ended. 

But here the quarter day was not only the rent day, but was the date of 
the expiration of the rent period. It was because the quarter day was the 
date of the expiration of the rent period, not because it was the rent day, 
that the notice period was computed from that day. Taylor, LANDLORD AND 
TENANT, 8th ed., Sec. 477, n. 1. Where rent is payable in advance on the 
first day of the term, the rent day and the date of expiration of the rent 
period do not correspond, the rent period expiring the day previous to the 
rent day. Hence, in case a month’s notice is required, it must be given a 
month prior to the day preceding the rent day. Steffins v. Earl, 40 N. J. 
Law 128, 29 Am. Rep. 214; Detroit Savings Bank v. Bellamy, 49 Mich. 317, 
13 N. W. 606. Taylor, LANDLORD AND TENANT, supra. 

Though in Massachusetts, where under their statutes all oral leases are 
deemed to be tenancies at will, Ellis v. Page, 18 Mass. 1 Pick. 43, it has 
been held that under such a lease where rent was payable periodically, the 
notice must be given to expire upon the rent paying day regardless of 
the date of the commencement of the lease. Walker v. Sharpe, 96 Mass. (14 
Allen) 43. See also Haring v. Copeland, 30 L. R. Irish 412. 

Upon the question left undecided by the court, i. e., whether the notice 
was defective because it specified the date of commencement rather than 
the date of termination of the rent period, the weight of authority seems 
to be that it was not. While, if a date other than these is specified the 
notice is thereby rendered defective, it, in general, is held that either of 
these dates is sufficient. Tiffany, LANDLORD AND TENANT, sec. 200; Stef- 
fins v. Earl, 40 N. J. Law 128, 29 Am. Rep. 214; Searle v. Powell, 89 Minn. 
278, 94 N. W. 268; Detroit Savings Bank v. Bellamy, 49 Mich. 317, 13 N. 
W. 606. This generally upon the ground that since the period does not 
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expire until the end of the day marking the date of expiration, it is an 
overrefinement to insist upon that day being specified rather than the 
day which begins the instant after the end of the period. Steffins v. Earl, 
supra; Detroit Savings Bank v. Bellamy, supra. In Waters v. Young, 
11 R. I. 1, 23 Am. Rep. 409, however, it was held, following the rule laid 
down in the earlier editions of Taylor, LANDLORD AND TENANT, sec. 477 (see 
for example the fourth edition) that, if a particular day is mentioned in 
the notice, “it must correspond with the day of the commencement, and 
not of the conclusion of the tenancy,” that a notice to quit on the last 
day of the rent period was insufficient. In the later editions of Taylor the 
statement quoted has been corrected to read, “If a particular day is named 
in the notice, it must be the day of, or corresponding to, the conclusion of 
the tenancy, and not its commencement.” (See, for example, the eighth edi- 
tion, sec. 477). As indicated above, it would appear the statements quoted 
would have been more nearly correct had they stated that the notice may 
require the tenant to quit upon either of the days referred to, and that 
in computing the period of notice the computation should begin with the 
day of conclusion of the rent period and not from the day of its com- 
mencement. 


ConTRACTS—MUTUALITY OF OBLIGATION—In American Steam Laundry Co. 
v. Riverside Printing Co., 171 Wis. 644, 177 N. W. 852, the defendant agreed 
to furnish steam to the plaintiff, at a certain monthly rate “while in the 
building.” The terms were complied with for about four years. When the 
defendant’s lease expired he moved away, and discontinued furnishing 
steam. The plaintiff brought action to recover damages for breach of 
contract. From a judgment in the plaintiff’s favor, the defendant ap- 
pealed, assailing the alleged contract on the grounds of “uncertainty” and 
“lack of mutuality.” On these points the trial court was sustained. 


The frequency with which the term “mutuality” is used by the courts 
and writers would lead one to believe that it is a term well settled in legal 
parlance. On the contrary, we find it applied to such a variety of ideas 
that the term has lost much of its value. Page on Contracts, (2nd Ed.) 
Section 565. 16 Columbia Law Review 443. In some instances it is used 
synonymously with “unilateral,” a term which itself has been much abused. 
A contract to sell and deliver ice “requirements” for a year, at a definite 
price, was held to be “unilateral, not binding for lack of mutuality.” 
American Refrigerator Transit Co. v. Chilton, 94 Ill. App. 6; National 
Surety Co. v. City of Atlanta, 24 Ga. App. 732, 102 S. E. 175. A similar 
contract to furnish glue “requirements” was attacked for lack of mutu- 
ality not because it was unilateral, for there was admittedly a promise 
for a promise. But the one promise was of such a nature as not to impose 
any legal liability upon the promisor because of its uncertainty. Schlegel 
Manufacturing Co. v. Cooper Glue Factory, 189 App. Div. (N. Y.) 843. 


When the alleged contract, by the express terms on its face, is obliga- 
tory on one party only, such an agreement to furnish goods or services 
may be interpreted as a continuing offer to be accepted by giving an order, 
or series of orders. Great Northern R. R. v. Witham, L. R. 9, C. P. 16. In 
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Cooper v. The Lansing Wheel Co., 94 Mich. 272, 159 N. E. 556, the court 
held that when plaintiff ordered any part of the goods, the whole contract 
became binding. In Gross v. Stampler, 165 N. Y. S. 214, an agreement to 
supply such bread as the defendant “might order” at an agreed price, is 
treated as being “analogous to an option without consideration, which may 
be rescinded at any time.” On the other hand, the court may construe the 
offer as calling for a promise, which promise will be implied, and thus a 
bilateral contract created. The latter construction is favored by the courts. 
In Eastern R. R. v. Tuteur, 127 Wis. 382, 105 N. W. 1067, the defendant 
agreed to handle all the freight for the plaintiff at certain rates. While 
there was no promise by the plaintiff to furnish any freight to the defend- 
ant, such a promise was held to be a necessary implication. 


That it is the general inclination of the courts to imply a promise, wher- 
ever possible, is evidenced in Minnesota Lumber Co. v. Whitebreast, 160 
Ill. 85, 45 N. E. 774, where the court said, “A contract should be construed 
in such a way as to make an obligation, imposed by its terms, binding 
upon the parties, unless such a construction is wholly negatived.” In a 
leading Wisconsin case, Hoffman v. Maffioli, 104 Wis. 630, 47 L. R. A. 427, 
80 N. W. 1032, Cassoday, C. J., after a comprehensive review of the author- 
ities bearing on this question, says, “Whenever the proposition, or contract 
is for the sale or delivery of a specific amount of services or material 

a promise of the other party may be implied, though not expressed 
in the contract, and hence such engagements are mutual.” Ezcelsior W. 
Co. v. Messinger, 116 Wis. 549, 93 N. W. 459. 


Obviously the court is correct in implying a promise to take the services 
or material where the quantity is definite, or definitely ascertainable. But 
the difficulty arises when the implied or expressed promise is one which 
appears to create a legal obligation, but, which, because of its indefinite- 
ness and uncertainty, actually promises nothing at all. 


The unsuccessful outcome of two interesting attempts of astute American 
managers of foreign musical artists, to draw up contracts which would be 
binding on one party only will be found in Lerner v. Tetrazzini, 71 Miscl. 
182, 129 N. Y. S. 889; and Bustonaby Bros. v. Revardel, 71 Miscl. 207, 130 
N. Y. S. 894. An agreement to ship “such gauge glasses as the other might 
order,” Ashcroft v. Butterworth, 136 Mass. 513; an agreement to deliver 
as many grapes as the other party should “wish,” Kellar v. Ybaruu, 3 Cal. 
147; or to deliver stone in such quantities “as may be desired,” Hoffman v. 
Maffioli, 104 Wis. 630, 47 L. R. A. 427, 80 N. W. 1032; or to supply all the 
pig iron “wanted” by the defendants in their business between certain 
dates, Bailey v. Austrian, 19 Minn. 535, were held to be void for lack of 
mutuality. See also 13 Corpus Juris 337, and 5 Cornell Law Quarterly, 
446. 

In connection with the use of such words as “desire,” “want,” “choose to 
order,” “need” and “require” the rulings of the courts are at variance. “Id 
certum est, quod certum reddi potest” is clearly the correct principle, but 
“quod certum freddi potest” is usually a matter of contention. 18 Michigan 
Law Review 409; Wickham and Burton Coal Co. v. Farmers’ Lumber (Co., 
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— Iowa ——, 179 N. W. 417; Royal Brewing Co. v. Uncle Sam Oil Co., 
—— Mo. ——, 226 S. W. 656; Hickey v. O’Brien, 123 Mich. 611, 81 Am. St. 
Rep. 227, 47 L. R. A. 594, 82 N. W. 242. 

The cases involving mutuality are, to a large extent, cases involving an 
apparently indefinite quantity of goods or services. Cold Blast Co. v. Bolt 
Co., 52 C. C. A. 25, 57 L. R. A. 696, 114 Fed. 77; Wickham and Birton Coal 
Co. v. Farmers’ Coal Co., supra. In the instant case the controversy arose 
out of an alleged indefiniteness as to time. Ordinarily, when the period of 
time is such that the contract is terminable at the will of one of the par- 
ties such contracts have been held to be unenforceable. Thus, where a tele- 
phone company installed booths in a railroad depot, under an agreement 
whereby the railroad company had the right to remove them on sixty days’ 
notice, and the telephone company had no such right, there was held to 
be “such want of mutuality, inadequacy of consideration, and uncertain 
length of term, which considered together, rendered the contracts so inequi- 
table, that a court of equity will not enforce specific performance of them 
but treats the same as invalid and unenforceable. Great Northern R. R. v. 
Sheyenne Telephone Co., 27 N. D. 256, 145 N. W. 1062. See also Velie Motor 
Car Co. v. Kopmeir, 114 C. C. A. 284, 194 Fed. 320 which cited and relied on 
Atlee v. Bartholomew, 69 Wis. 43, 33 N. W. 110, and Lowber v. Connitt, 36 
Wis. 183. In Mandarin Co. v. Toy, —— Wis. ——, 180 N. W. 188, where a 
landlord furnished heat and light to a tenant under an oral agreement, 
which stipulated no definite period, it was held that this agreement could 
not be made the basis for a continuing duty by the landlord, but is revo- 
cable upon reasonable notice. 

When a contract is terminable upon the happening of an event not within 
the control of either party it is valid. Robson v. Mississippi Lumber Co., 
43 Fed. 364, which cited Irish v. Dean, 39 Wis. 562; Klosterman v. United 
Electric Light and Power Co., 101 Md. 29, 60 Atl. 251. When a contract is de- 
pendent upon a collateral condition it is not considered as being dependent 
merely upon the will of one party. Thus, a contract which was to continue 
“as long as the Eagle Lye Works uses lye cans” was held to be for a suf- 
ficiently definite period of time. Walsh v. Myers, 92 Wis. 397, 66 N. W. 250. 
It was clearly within the volition of the company to discontinue business, 
but until such event occurred, they were under a contractual obligation. 
See also Treat v. Hiles, 81 Wis. 280, 50 N. W. 896; Davie v. Lumbermens 
Co., 93 Mich. 491, 53 N. W. 625; Wetmore v. Aldrich, 10 Mich. 516. 

Between those contracts which are unenforcable because terminable at 
the will of one party, and those which are terminable upon the happening 
of an event, and therefore valid, there is middle ground which presents 
more or less difficulty. In the instant case the duration of the contract 
was expressed by the terms “while in the building.” It was within the 
volition of the plaintiff to move out. But the legal detriment to the plain- 
tiff is to be found in the fact that he gives up a legal right to occupy these 
particular premises without buying steam from the defendant. Thus the 
contract is not terminable upon his will, but upon a collateral condition. 
See Superior v. Douglas Telephone Co., 141 Wis. 363, 122 N. W. 1023, where 
the contract continued “as long as the company shall maintain and operate 
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a telephone system in the city.” The fact that the plaintiff in the principal 
case incurred considerable expense in installing fixtures to make the taking 
of steam possible, perhaps influenced the court in arriving at its conclu- 
sion. Thus in Mandarin Co. v. Toy, supra, appealed from the same juris- 
diction as the instant case, emphasis is laid upon the fact that the tenant 
was put to no expense in order to use the heat and light furnished. 

It is evident from the cases cited, that “mutuality” has served as a con- 
venient label for a variety of ideas, involving unilateral contracts, offer and 
acceptance, certainty, consideration, construction, and remedies. For this 
reason, it would appear that greater clarity of thought would be achieved 
by abandoning, or limiting the use of the term. It has served so often as 
a substitute for clear and definite reasoning, or as a camouflage for the 
ratio decidendi in the case, that much of its practical value has disap- 
peared. Significant, and stimulative of thought in this connection is the 
characteristic utterance of Mr. Justice Holmes in Hyde v. United States, 
225 U. S. 347, 391: “It is one of the misfortunes of the law that ideas 
become encysted in phrases, and thereafter for a long time cease to pro- 
voke further analysis.” 

Cuirrorp G. MATHyYs. 





